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State of New York 



IN SBNATE, 



Feeeuaey 5, 1907. 



TENTH AUNUAL REPORT OF THE COURT OF CLAIMS 
OF THE STATE OF NEW YORK. 



STATf>OF NEW YORK: 

Court of Claims, Clebe's Office, 
6 Albahy, February 5, 1907. 

Hon. Lewis Stdtvesant Chanleb, President of the Senate: 

Dear Sir. — Herewith I have the honor to transmit to you, for 
the Legielature of the State of New York, the tenth annual report 
of the Court of Claims of the State of New York, as required by 
law. 

Very respectfully yours, 

CHARr.ES E. PALMER, 

Clerk. 
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To ihe Legislature, of the State of New York: ' 

The statute requires that the Court of Claims " at the com- 
mencement of each session of the Legislature and at such other 
times during the session as it may deem proper, or as the Senate 
or Assembly may request," report " to the I-^^alature the claims 
upon which it has finally acted, with a statement of the judgment 
in each case." (Section 271, Code of Civil Procedijsg.). 

The Court, in accordance with the requirements of the statute, 
submits its tenth annual report. 

Tor the purposes of this report, the claims heard and decided 
during the year 1906 are Qivided into four classes, as follows: 

First. General canal claims. 

This class embraces all claims under section 37, chapter 338, 
Laws of 1894, known as the General Canal Law, excepting the 80- 
calSed canal improvement claims in the Barge Canal class. 

Eirst-B. Barge Canal claims. 

This class embraces all claims filed under chapter 147 of the 
Laws of 1903, filed on account of the $101,000,000 canal im- ' 
provement, and known as Barge Canal claims. 

Third. Claims other than canal claims and filed under special 
acts of the Ijegislaturo. 

The claims in this class arc known as general claims, and' arose 
in other ways than on acconnt of the canals. They were sent to 
this Court under special acts of the Legislature. 

Fourth. General claims not under special acts. 

These claims do not arise on account of the canals and are not 
filed imder special acts. 

First. — Canal Claims Filed Under the Geneeal Act. 

No. Ciaimant. 

6538 Althea Blackstone & ano. . 

6541 Edward Hatt 

6991 Elizabeth F. Overacre. . . 



Clafm- 




$1,000 00 


»196 91 


1,000 00 


287 25 


721 00 


90 OO 



D„.„ab,GoOglc 



[Senate, 



No. 

7175 Max Putziger $1,765 00 

7552 Max Putziger 875 00 . 

7743 James J. Curtin 1,310 00 

.6542 Jeffrey Keating 2,000 00 

6539 Mary Blake 1,500 00 

6540 Charles Braiier & ano. . . 800 00 

6536 John W. Alberty & ano. . 1,000 00 

6537 Anna H. Batten 1,000 00 

6544 AVilliam H. MePherson.. 2,000 00 

7934 Michael F. Ouahing 168 75 

74156 William T. Mannis 1,600 00 

7341 Anthony Spencer 867 60 

5812 Barbara Eyre Schaub, 

exec. &c 12,000 00 

0529 Joseph Harington '200 00 

6811 Harriet Alvord 245 00 

7055 Laurence Flanagan ...... 400 00 

7058 James J. Curtin 412 00 

7059 Matilda M. Yorton 120 00 

7185 Jane Ward 325 00 

7187 Sarah L. Phillips 120 00 

•7200 Lydia Bowman : . . 400 00 

7225 John Lane 450 00 

7236 P:mma Louise Iless 300 00 

4572 J. IL Hasten 3,330 00 

5212 Sheeber Lipe 1,820 00 

5214 Cornelia Pearse 180 00 

7344 Michael Travis 700 00 

7378 Catherine Malay 60 00 

7394 Harriet S. Fisher 20,300 00 

7565 John D. Tullar 942 00 

7580 Lydia Bowman 400 00 

7738 Kiith S. Clute 280 00 

7903 John D. Tullar 325 00 

7906 Laura M. Hiler 360 00 

7995 Ada Belle Parker 300 00 

7996 Martha Tuttle 250 00 
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Ko. ' . Olalmult. Clsim. 

7997 Emma Josephine Parker. $250 00 

8015 William Taylor 1,050 00 

8016 Peter J!. Dempsej 600 00 

8019 Mary A. Sebum 437 60 

8020 William C. Sebum 385 00 

8031 Alfred V'oimg 80 00 

8119 Andrew J. llimtley ' 300 00 

8065 James C. Jarrard 90 00 

8109 Otis Starks 135 00 

8044 I.yman H. Steadwell 100 00 

4132 Grand Trunk Ry. Co. o( 

Canada 31,529 00 

5874 William Murphy 10,000 00 

6501 John E. llachan 640 00 

6531 Jane Horell 200 00 

6691 Henrj if. PenSeld 6,200 00 

6649 Eli Gilbert 200 00 

6780 Archibald D. Case 1,200 00 

7015 .Tohn McGough ..: 200 00 

4814 Edgar P. Glass et al 250 00 

6507 Wilson E. Taylor 300 00 

6530 Amanda Mapes 160 00 

6532 Dorcas Walling 200 00 

6596 J. C. Jackson, adm. &o. . . 140 00 

6607 Erank A. Jackson 420 00 

6679 Michael Grace 200 00 

6783 Eyron C. Johnson 873 75 

6854 Gideon W. CcJe 1,000 00 

6880 Anna Jt. Clis.son .". . 150 00 

6920 Andrew J. Covell 200 00 

6969 JeiTerson Cypher 52100 

6975 .Tames Nolan & ano 2,700 00 

6984 Edward Cool & ano 1,062 50 

6986 Henry C. DeLand 194 00 

6993 James W. Bamett 504 00 

6994 John W. Bamett 360 00 

6995 William C. Gillen 544 00 
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7002 
7063 
7757 
610+ 

7989 
8371 
8059 
6666 
6457 
6681 
7040 
7041 



7139 

7879 
7080 
44S7 
5350 
5251 
8355 
6370 
0208 
6371 
6675 
6576 
6573 
6574 
6577 
6578 
6579 



Kachel E. Hougbt&ling. . $198 40 

Betsey KelBey 1,040 00 

James B. Laukton 120 00 

Enoch C. Nicholson 1,596 00 

Myron S. Pickard 300 00 

Sarah Wright 300 00 

Peter L. Kedick '. . . 200 00 

Peter L. Redick 100 00 

American Cement Co. of 

New Jersey 20,031 60 

Louis Schaller 1,000 00 

Abraham Ball 289 16 

Walter Bradley et al. . . . 1,604 56 

Margaret Fitzpatrick 194 99 

Charles Ostrander 500 00 

William B. Freer 11,699 00 

Abner L. Howard 1,000 00 

Helen Gilbert & ano 600 00 

Almon T. Wilcox & ano.. . 190 00 

Emily A. Hotchtiss 200 00 

.John Seymour 123 06 

John Seymour 176 06 

Patrick Crowley 

Heniy V. Bums & ano . . 8,091 14 

Emily A. Hotchkiss 500 00 

Almon T. Wilcox 4 ano . . 200 00 

Paul Kitzing & ano'. 250 00 

Almon T. Wilco.x 16« 00 

Frederica E. Witt 186 96 

Almon T. Wilcox & ano. . 95 00 

John Brophy 200 00 

Angelo Canino 200 00 

Adelbcrt M. Barrett 100 00 

Adclbert M. Barrett 1,000 00 

John H. Castle 500 00 

Ida M. Clark 1,000 00 

Antonio Minarvio 501 00 
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No. 43.] » 

Ho. ClBinuat. Claim. Judmneot. 

6580 Michele Pittarelli 5200 00 $35 00 

6581 George B. Ku«»ell 150 00 50 00 

6582 John H. Schied 550 00 30 00 

6583 Henrj Scbuvler 183 60 15 00 

0584 Usebus Sweet 525 00 55 00 

6585 Mary J. Tondeur 200 00 20 00 

6686 Lot Ward 200 00 25 .00 

6101 William Fitzgerald 1,200 00 State 

6701 Wilbur J. Wlieaton 600 00 69 60 

7100 Stella M. Mead 199 00 State 

7870 Clayton A. Coniwell .... 925 00 State 
7945 Kewlon G. Moore 991 60 300 00 

8097 Margaret T. S. Eiggs ... 400 00 270 00 

8182 John C. Mom 840 00 90 00 

8211 William H. Boclsoven ... 84 00 70 00 

8222 Emanuel Maurep «0 00 36 00 

6846 Wilbert L. Barton 864 50 115 00 

6971 George 11. Ei^licrt i ano.. 480 00 90 00 

7871 Thomas M. Wildey 380 00 ■ 50 OO 

7910 Arthur Heivitt 1,975 00 200 00 

7936 John Duomrael 200 00 150 00 

7975 Eobcrt F. Clarke 690 00 65 00 

8008 Sylvester L. Downs 500 00 175 00 

8039 William H, Kesby 240 00 • 25 00 

8041 Herman A. Carver , 450 00 140 00 

8046 Martin J. Wood 2,363 00 State 

8066 Garrett Denise 363 00 .State 

8067 Andrew Ruckdesehel ..... 3,16400 State 

8071 John Carney 499 00 State 

8070 J.illa Alice Emens 166 50 100 00 

8087 Patrick Fitzgerald & ano . 974 00 State 

8090 James Carney 364 00 State 

8098 Bridget Maloney 150 00 State 

8143 Frank W. Cook 580 00 State 

8247 Henry Burnett 1,000 00 160 00 

4910 Waiiam T,. Sweet & ano. . 3,626 00 2,626 00 

6463 Henry T. King 4,317 00 State 
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' no. Clitliiiftiit. Claim. 

6698 Charles W. Ingalls $13,145 50 

8160 Asahel C. Tarter 200. 00 

SU7 Gilbert Wemple & ano... 4,639 30 

7080 Patrick Crowley 1,020 OO' 

7208 John Davidson 710 00 

7209 John Inield 1,005 00 

7106 Wilson Parker 700 00 

7555 Edward Cooper 350 00 

7698 lemnol W. Burton 1,036 75 

• 7636 Hobert Davidson 668 50 

7207 Frank Doran 650 00 

7210 Michael Doran 892 50 

7676 George H. Newton & ano. . 1,204 00 

8073 Frank Parish 150 00 

8075 John M. Pike & ano 500 00 

8076 Arthnr Needhara 300 00 

8077 Charles Fenton 200 00 

8241 George A. Gillette 26,245 80 

8089 W. Newton Bennington. . 7,500 00 

6978 Charles K, Paris, adra.. . . 3,000 00 

6979 .Joseph Harris 1,030 00 

7028 Daniel Oahill 620 00 

7063 Mary A. Gallagher 690 00 

7063 Thomas Gallagher ...... 350 00 

8107 Joseph Endrics et al 2,500 00 

8266 John B. Flanagan 15,000 00 

8268 Alfred A. Hunt 800 00 

7064 John Hanrahan ' 500 00 

7065 Maria A. Harris 100 00 

7066 Christopher Henry 341 50 

7070 George H. Smith 960 00 

7075 Fred W. Sntliff 430 00 

7101 John ledley 1,100 00 

7109 Sarah Davidson ,. . . 695 00 

7198 Thomas Meneeley 2,275 00 

7278 Andrew Parker & ano ... 2,030 00 

7.350 James C. Daly 1,823 68 
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No. Cloltmuit. Claim. 

7351 Edward A. Parker . . $1,060 00 

7352 Patrick J. Byrne 345 00 

7354 Fred Daviaon 150 00 

7355 Jamee Rustin 541 00 

8223 Obarlea L. Brigga 607 50 

7359 John 11. Davidson 500 00 

7360 Fred Davison & ano 1,250 00 

7374 Patrick J. Daly & ano . . 378 00 

7384 Nelson Jerome Miller... 500 00 

7385 Elisha S. Elms 250 00 

7386 Comeliua Bums 520 00 

7414 Jeremiah ■ Crowley ■■ 1,700 00 

7543 Jamea C. Rogei-a 1,920 00 

7543 Fred K. Butterfield 2,120 00 

7544 Spencer B. Moore . . 620 00 

7545 Thomas Cavanaugh 1,000 00 

7590 Thomas E. Flannigan . . . 2,500 00 

7633 Christopher Henry 1,286 87 

7635 Nancy Story 375 00 

7638 Frederick Hefner 440 00 

7844 James Slavin 192 00 

8606 Ellen Pender 1,000 00 

8049 Hattie L. King 550 00 

8060 Eugene King 1,100 00 

8525 Cora Weed McWhinnie . . 500 00 

6289 John H. Gillette - . 175 .00 

6039 Wiltard Paddock 970 00 

6092 Hannah M. Paddock 1,425 00 

6952 Edward Thompson 84 00 

6953 Joseph Welter 191 20 

6992 James Ash ' 2,240 00 

7061 Harry C. Blaisdell 500 00 

7108 James Guerin 2,382 00 

7128 Fred Farrell 92 55 

7130 .William Hogan 53 15 

7132 Helen Lower ' 129 65 

7134 George Beaner 173 00 



$430 00 
225 00 


100 


00 


278 


60 


600 


00 


240 


00 


650 


00 


270 00 


262 


50 


100 


00 


265 


00 


1,175 00 

1,250 00 

1,240 00 

345 00 


600 


00 


2,400 00 
950 00 


275 


00 


300 


00 


100 


00 


250 00 


150 


00 


State 


200 


00 


Slate 


40 


00 


60 


00 


46 


00 


00 00 


1,269 
280 


00 
00 


969 


00 


55 


00 


28 


00 


58 


00 


60 


00 
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No. CUlmsat. daJm. 

7137 John Maiming $150 00 

7142 Robert Parker 2,280 00 

7255 Mary Ellen Gerard 162 06 

7256 Mary A. Manning 121 75 

7266 Carrie L. Ridley 124 82 

7338 Randolph Rogers . . 1,110 00 

7339 Randolph Rogers & ano . . 1,976 00 

7640 James A. Kinnaid 2,140 00 

7686, Jamea Harrington & ano. 2,896 00 

7686 Thomas H. Gary 2,575 00 

7687 William D. Sherman 1,000 00 

7688 John Hnrley , 602 60- 

'7785 Abbie J. Vamey 494 00 

8617 Charles Frank 424 00 

8032 John D. Canary 272 00 

7589 Edward C. Podvin, ex. &e. 198 00 

7627 Charles E. Minion 795 00 

7631 Rose E. Gay, adm.&c.... 1,475 00 

7639 John Bruin , 396 7^ 

7683 Village of Frankfort 1,068 77 

7875 Jay M. Davis 55 00 

7919 Joim P. Angus 200 00 

7921 John Finouer 160 00 

8018 Mark G. Iloag 314 50 

8043 Paul Peters 91 50 

8042 Harlan Eldrett 25 00 

8046 Schnyler F. Wright 63 27 

8086 John I,. Smith 180 00 

8091 Daniel N. Place & ano . . . 200 00 

8201 Thomas Honohan 55 00 

8524 Angeline Tallman, adm. to 10,000 00 

8615 Joseph P. Duesler 386 00 

8618 Lincoln Hilton 95 20 

8620 Delos'B. Denice 152 00 

8621 Henrietta Wood 175 0,0 

8624 Mina Southard 200 00 

8625 Sarah M. Van Epps .... 168 00 



t68 00 

1,250 00 

70 00 

65 00 

50 00 

430 00 

600 00 

1,180 00 

826 00 

1,464 00 

680 00 

310 00 

State 

177 00 

120 00 

112 88 

440 00 

478 00 

195 00 

968 77 

40 00 

50 00 

35 00 
160 00 

64 00 
15 00 
48 00 

36 00 
72 00 

65 00 
680 00 
125 0.0 

60 00 
100 00 

75 00 
100 00 
100 00 
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.No. ClaiDunt. Claim. Judgment. 

8627 George W. Putnun $362 00 $125 00 

8635 Elmer E. Showetman ... 179 58 110 00 

8641 Julia LaU 42 00 30 OO 

8651 William P. Tumbull 192 00 75 00 

8035 Robert Davidson 700 00 State 

. Total ■ $368,154 95 $64,791 22 



FiEsT-B. — Babob Canal Claims. 

8009 Sarah R. Evers $19,492 00 $11,171 85 

8245 Ionia Eitze], Jr. 1,000 00 399 68 

8007 William Harris 1,500 00 764 23 

8137 Jamea t. Holchkiss 20,212 00 10,467 20 

8354 William H. Teriy 175 00 160 OO 

Total $42,379 OO $22,952 96 

Thied. — Otueb Than Canal Claims and Filed Undee Special 
Acts of the Leqislatuee. 

6196 John O. Fsrrell $250 00 State 

7796 Chautauqua County 731 06 $731 06 

3885 The F. H. Mills Co 137,247 62 State 

5346 William W. Wheeler 3,969 92 (costs) 105 OO 

7646 Dutchess County 49,537 15 State 

6346 William W. Wheeler . 4,756 14 

5879 Charles Welde 26,879 00 2,812 50 

5887 William F. Mitlendorf . . 6,200 00 400 00 
5923 Joseph Eamon Elosua Y 

Salazar 4,300 00 465 00 

6942 David W. O'Neil 1,600 00 460 00 

5871. Frederick W. Sander 12,236 50 1,414 50 

7991 Wyoming Comity 2,085 01 2,087 88 

5880 ■ Caroline M. Babbitt 6,300 00 862 23 

5881 Clemens Henger 5,000 00 464 28 

5884 Catharine Puckhafer 3,450 00 464 28 . 
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Ho- ClMmant. Claim. 

5885 John H. Kose $4,250 00 

6886 Mary Barteld 6,700 00 

5888 Jurgen A. L. Hoyer & ano. 1,300 00 

5889 William i'eraschild 2,850 00 

5890 Adolph Rosenberg & ano. . 1,250 00 

5893 Bertha Schiefer 2,100 00 

5894 Emst Schiefer : 1,000 00 

5895 Dierck Schomacher & ano. 3,700 00 

5896 Eosa Goldstein 2,100 00 

5897 Abraham Goldstein 1,G00 00 

5898 Daniel D. Bailey exec. &c. 3,100 00 
5900 William A. Soles 1,550 00 

5902 Sophie AVeber 3,900 00 

5892 Maria T. Hi^gins 2,200 00 

5899 William Pape & ano 1,650 00 

5903 Christian Hai'^t ; . . 3,650 00 

5905 James O'Shea 4,000 00 

6906 Albrecht J. Bode & ano. . . 4,250 00 

5907 Mary Martin 1,400 00 

5911 Henry Bullenkamp . . . 3,721 00 
5910 Martin Each, Jr 2,900 00 

5912 Anthony Saner ' 465 00 

5913 Emil A. Hilsmaim 5,'400 00 

5914 Frederick Hinnprs 1,741 00 

5915 Herman H. Blohm 2,700 00 

5922 Catherine M. Bremer . . . 4,050 OO 

5924 Mary A. Baxter 4,450 00 

5925 Annie M. Hull 1,460 00 

5926 Ernst Keil & ano 2,650 00 

5927 William Anderson & ano... 1,200 00 

5928 William L..Dowling 1.800 00 

5930 Auguste Sferichs 6,000 flO 

5931 Jacob Riippert 10.200 00 

5933 William Cunehan . .- 0,300 00 

5935 Patrick O'Neill 11,000 00 

5936 Mount Morris Bank 21,500 00 

5943 Valetin Klein & ano 1.300 00 



[Senate, 

Judiment. 
$530 60 
99i 84 
364 79 
431 11 
630 60 
331 63 
198 98 
530 60 
265 30 
198 98 
795 90 
265 30 
331 63 
397 95 
464 28 
464 16 

1,000 93 

1,193 65 
298 39 
397 85 
464 16 
265 23 
464 16 
464 16 
.397 85 
463 98 
397 70 
■ .364 56 
397 70 
397 70 
463 98 

1,391 95 

994 25 

662 83 

Stiife 

2,386 20 
397 15 

:,GoOglc 
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No. Claimant. Claioi. 

5945 William S. Anderson $2,600 00 

5940 Eowland W. Ridley G,700 00 

6948- Francis J. Schnugg 1,500 00 

5949 John lIcMamis 1,575 00 

5950 Henry Muhkler 4,500 00 

6952 William Bloodgood 2,150 00 

5953 Bertha Sigeamond 5,080 00 

5954 James Forrester 3,600 00 

5955 Henry G. Peters 775 00 

6929 Helene Schwab & ano. . . . 2,975 00 

5932 George Habn, exec. &c. . . 2,010 00 , 

6019 Frederick Sonnenbei^ . . . 3,000 00 

5891 Anna Dryer & ano. 5,800 00 

6909 Katherina Branti, exec. &c. 2,350 00 

5916 Gideon E. Fountain, exec. 

&c 3,000 00 

6022 Morris A, Tynberg, exec. 

&C. 9,500 00 

6379 Michael Feeney 5,000 00 

6020 Georgine F. Fischer & ano. 9,350 00 

6021 William H. McCarthy . . . 17,000 00 

6090 Mary A. Brown, exec. &e. . • 7,000 00 

6091 Emily R. Caldwell & ano. 13,700 00 
6260 Charles Itemsen & ano. . . 40,800 00 
6361 Charles Ward Hail 90,975 00 

6353 Charles Hibson & ano. . . . '3,700 00 

6354 George Hooks 550 00 

6355 Leopold INengass, adm. &c. 1,200 00 

6372 Edward Mitchell et al . . . 14,42:> 00 

6373 Henry S. Van Beiiron et al. 30,100 00 

6380 Sarah Spencer 5,000 00 

. 6381 William D. Leonard, exec. 

&c. .' 5,000 00 

6620 Siebrand H. JTiewenhoua . 7,700 . 00 

- 5882 Charles Childwaehter .... 10,800 00 

5904 Augusta Kruger 2,500 00 

5908 Charles C. Beyer, adm. &c. 7,100 00 

5944 Gnstave S. Boehm . . 6,300 00 



Judgment. 
$463 34 
463 34 


264 n 


330 


88 


926 


45 


538 


87 


462 


41 


792 


76 


330 


29 


630 


27 


4,397 


70 


883 


63 


530 


60 


397 


85 



1,049 20 

State 

786 90 

2,360 70 

1,659 40 

1,819 30 

State 

State 

609 80 

State 

414 21 

636 42 

State 

445 43 

890 87 

State 

2,653 00 

464 16 
1,458 78 
,-728 11 

,,t. (logic 
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No. Clalmsnt. Cl^m. Judgment. 

5947 Aaron J. Bach & ano $4,400 00 State 

5951 Elise Cohn ^ 2,000 00 $46 28 

6356 The United States Life 

Ins. Co 154,547 49 7,500 00 

8084 Miebael E. O'Connor et si. 158,065 75 99,120 00 

7788 The County of Genesee . . 691 69 691 69 

6014 City of Buffalo 30,000 00 State 

5887 William F. Mittendorf ... int. 130 60 

5923 .Joseph Kainon Elosua Y 

Salazar int. 151 43 

5942 David W. O'Neil int. 148 96 

5871 Frederick W. Sander int. 381 49 

5S79 Chfirles Wolde int. 918 28 

5901 P2va Quosbarth & ano., 

exec. &x 3,600 00 795 90 

5934 Nora Dolan et al 5,000 00 1,468 23 

6277 George C. D. Brand ex. &c. 12,600 00 1,734 75 

5S83 Margaretha Stauder 6,300 00 994 88 

Total $1,094,033 19 $177,059 83 



FoL'BTH.— Other Than Canal Ci-aims akd not Filed Under 
SpF.ciai. Acts of the Legist. at uke. 

7232 -Jamea E. Angel $8,251 50 State 

7335 William Gard 5,213 00 State 

3839 John T. Van Cleef & ano. 86,608 35 State 

7325 Hallie Moores , 10,000 00 State 

3646 William F. O'liourke . . . 2,230 00 State 

8322 Harvey F. Remington ... 1,600 00 State 

6227 Thomag Martin, adm. &c.. 15,000 00 State 

8691 Edwin H. Risley & ano... 8,025 00 $4,714 14 

8322 Han^ey F. Remington .. (coats) 82 84 

8398 Salvatore Goldorisi 5 00 -State 

8648 Joseph Fitch 84 45 State 

Tofal $137,017 30 $4,796 98 

T. t,zc-ctv Google 
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Jiecapitulation, 

Amount Amount 0( 

claimed. ] udgmeiils. 

First class. General canal claims. $368,154 95 $64,791 22 

First clasa-B. Bai^ canal claiinB. 43,379 00 22,952 96 

Third class. General daitna filed 

under special acts , 1,094,033 19 177,059 83 

Fourth class. General claims not 

filed under special acts ". 137,017 30 4,796 98 

Total $1,641,584 44 $269,600 Qi 



Decided in 1906. 

Three hundred and sixty-four claims were heard and decided 
during the year of 1906. 

The aggregate amount claimed in such claims is $1,041,584.44, 
exclusive of interest. 

Tho a^regate amount of judgments in such claims is $369,- 
600.99. 

Filed in 1906. 

Five hundred and sixty-two claims were filed during the year of 
1906. 

The amount claimed in such 562 claims is $1,050,516.08, ex- 
clusive of interest. 

Claims on File, 

The whole mimher of claims now on file and not decided is 
2,134. 

The a^;regate amount claimed in such claims, exclusive of in- 
terest, is $2,127,280.16. 

Notices of Intention to File Claims. 

First notice of intention to file claim, as required by chapter 
370, laws of 1905, was iiled July 15; 1905. 

Four hundred and twenty-seven notices were filed during the 
year 1906. 

The whole number of notices now on file is 700. 

■ ■,:(;. ..Google 



18 [Senate, No. 43.] 

Baeoe Canai, Claims. 

The first Barge Canal claim was filed January 4, 1905, under 
chapter 147, Laws of 1903. 

Forty-seven of these claims have been filed during the year 1906. 

Aggregate amount claimed in these 47 claims is $234,839.90, 
exclusive of interest- 
Five of these claims were decided during 1906. 

Aggregate amount claimed in these five claims is $42,379.00, 
exclusive of interest. 

Aggr^ate amount of judgments in the 5 claims $22,952.96 

Whole number of claims filed 66. 

Aggregate amount claimed in the 66 claims ia $369,453.73, 
exclusive of interest. 

Number of auch claims heard and decided 8. 

Total amount claimed in the 8 claims decided is $42,584.00, 
exclusive of interest. • 

Aggr^ate of judgments rendered is $23,027.96. 

Claims pending 58. 

Aj^etgate amount claimed in the claims pending is $326,- 
869.73, exclusive of interest. 

All of which is respectfully submitted. 

THEODORE H. SWIFT, 
ADOLPH J. RODENBECK, 
CHARLES H. MURBAT, 

Judges of the Court of Claims. 

Dated, Albany, N. Y., February 5, 1907. 
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State of New York 



I N SE^N A T B 

April 20, 1908. 



ELEVENTH ANNUAL BEPOET 



COURT OF CLAIMS 



STATE OF NEW YORK 



STATE OF NEW YORK, 
g Court op Claims, Clerk's Office, 

Albany, January 1, 1908. 

Hon. Lewis Stuttesant Chanlbk, President of the . 
Senate: 

Dear Sir. — I have the honor to transmit the eleventh 
annual report of the Court of Claims, covering the year 
1907. 

Very respectfully yours, 

CHARLES B. PALMES, 

Chrk. 
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REPORT OF THK COPRT OF CLAIMS FOR 1907. 



INTRODUCTORY STATEMENT. 

The report of the court of claims for the year 
1907 includes for the first time some important opin- 
ions written by the court. This course has been taken 
in the preparation of this report in order to lay the 
foundation for an easy reference to the principles 
governing the court in its decisions. 

The court of claims is a special court created 
for the purjMJse of deciding such issues between the 
state and its citizens as the state has consented 
to have determined. The citizen, in his legal con- 
troversies with the state, is limited to such tri- 
bunals as the state may designate for that pur- 
pose. The ordinary courts of justice are not open 
to him, and under the present statutes he is re- 
quired to look ■ to the court of claims for a ju- 
dicial determination of such matters as the State 
has sent to that court for determination. The prin- 
ciples governing the determination of controversies 
in the court of claims are the same as those be- 
tween individuals or corporations in the ordinary 
courts of justice, but the questions that arise fre- 
quently are so peculiar that precedents to guide the 
court are not easily found in the ordinary reports of 
the courts. For the convenience therefore of those 
having occasion to practice in the court of claims, and 
as a guide to the members of the court, it has been 



.dbyGoogle 
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decided to incorporate hereafter in the annual report 
of the court the important decisions rendered during 
the year, and the opinions of the appellate division 
and court of appeals reviewing these decisions. This 
will avoid conflict in the rulings of the court and will 
conserve to an orderly and consistent administration 
of justice. 

The construction of the barge canal will entail a large 
amount of additional litigation which must be deter- 
mined in the court of claims. Every phase of dam- 
ages for the taking of land will come up for adjudi- 
cation, and if the decisions of the court relating to 
peculiar questions that arise in connection with the 
appropriation of land are preserved in the reports of 
the court, they will form a collection of ralings upon 
questions which may not have been passed upon by 
the ordinary courts of justice. 

In view of the special character of the court of 
cl^ms and the unfamiliarity of the ordinary practi- 
tioner with the rules governing the court and the 
practice in the court, it has been deemed wise to in- 
corporate in this report the provisions of the code of 
civil procedure relating to the court. These provisions 
of the code constitute the statutes by which the prac- 
tice in the court of claims is made to conform sub- 
stantially to the practice in other courts of record and 
also the statutes which contain the variations from the 
usual practice in other courts. 

As a means of acquainting the profession with the 
rules of the court of claims which are peculiar to itself 
and as a means of expediting the determination of 
matters in the court, a new set of rules governing the 
conduct of cases in the court of claims has been form- 
ulated by the members of the court, and is published 
as a part of the regular calendar of the court. It has 
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been deemed wise to include in this report a copy of 
these rules. 

The legislation except appropriations relating to the 
court of claims will also be incorporated in the report 
from year to year so that the report may become the 
repositary of the legislative history of the court. 

The work of the court has been greatly increasing 
during the last few years and it has been found neces- 
sary to hold eight regular terms in each year. The 
work of the court is likely to increase still further in 
the future, and this report, embodying the provisions 
of the code of civil procedure, the rules of the court, 
and important decisions, has been prepared in antici- 
pation of such an increase and to enable the court 
expeditiously to dispose of its work. 

THEODORE H. SWIFT, 
ADOLPH J. BODENBECK, 
CHARLES H. MURRAY, 

Judges. 

Dated, Albany, March 1, 1908. 
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JUDGES OF THE COURT OF CLAIMS. 



THEODORE H. SWIFT, Presiding Judge, 

Potsdam, N. Y. 
ADOLPH J. EODENBECK, Associate Judge, 

Eoohester, N. Y. 
CHARLES H. MURRAY, Associate Judge, 

62 William St., New York, N. Y. 
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OFFICESS OF THE COURT OF CLAIMS. 



CHARLES B. PALMEE, Clerk, Capitol, Albany, N. Y. 
WORTH CHAMBERLAIN, Dep. Clerk, Albany, N. T. 
OEORGB L. THOMAS.. .Stenographer, Albany, N. Y. 
J. FREMONT THOMPSON. . .Marshal, Albany, N. Y. 



EKPRESENTING THE STATE. 



GEORGE P. DECKER.... Deputy Attorney-General 
MICHAEL H. QUIRK Assistant 
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TABULAR LIST OF CANAL APPRAISERS, BOARD OF CUIMS 
AND COURT OF CLAIMS. 



CANAL APPRAISERS. 



Skinner. . 
Skinner, . 



Bklnner . . 
Skinner,, 



Dartd Wood 
D»Tld Wood 
IXvid Wood, 
David Wood. 
DftTld Wood 
David Wood, 
Benjunln F. 
Benjamin F. 
Benjamin F, 
Benjamin P, 
Benjamin F. 
Benjamin F. 
Benjamin F. 
Benjamin F, 
Benjamin F, 

Allen Warden. 

Allen Warden 

Allen Warden 

Ambrose Salisbury. , 
Ambrose Salisbury. . 
Ambrose Salisbury,. 
Calvin H. Bryan . . . 
Calvin H. Bryan. . , 

Gideon Hard 

Qldeon Hard 

Andrew H. Calhoun. 
Andrew H. Calhoun. 
Andrew H. Calhoun. 



Skinner, 






Selden, . 
Selden . 






loseph D, S 

loseph D. 8 

loseph D. E 

loseph D, E 

roseph D, 6 

loseph D. 6 

'oseph D, S 

loseph D. S 

loseph D. E 

[oseph D. e 

Samuel Checver 

Samuel Cheever 

Samuel Cheever 

Samuel Cheever 

Thomas Clowes 

Thomas Clowes 

Thomas Qowes 

Thomas Clowes 

David Hamilton 

David Hamilton 

David HaroUton 

David Hamlllon 

EllhuH. PhlUipB,.,. 
Elihu H. PhlUlps , , , . 

Samuel J. Wilkin 

SamuelJ. Wilkin 

William I. Comwell, , 



f!^ommlsfil 
Iny one of the Cai 
Commissioners, 






the Canal 

,he Canal 
Canal 



Comi 

William Mann. 

William Hann. 
William Mann, 
Geo, H, Boughton, 

Chester Hayden. 
Chester Hayden. 
Chester Hayden. 
Chester Hayden. 
Chester Hayden, 
David H, Abell, 
David H, Abell, 
Nelson J, Beach, 
Nelson J, Beach. 
Geo, H. Boughton, 
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LIST OF CANAL APPRAISERS. 

CANAL APPRAISERS— I Concltulnl). 



Andrew E 


Calhoun 


Andrew H 


Calhoun 


AihbdlB 


Pannelee 


AehbeUB 


Parmelee 


AihbeUB 


Pannelee 


A«hb«UB 


Parmelee 


A»hbellB 


Parmelee 


AghbeUB 


Parroetee 


AsbbeUB 


Parmelee 


ABhbeUB 


Parmelee 


AshbeUB 


Pannelee 


AshbellB 


Parmelee 


EUjab P. BroolU 


EllJ&h P. Brooks 


ElljaH P. Brook. 


Elijah P. Brooki 


Etljah P. Brooks 




Jesse Gar 




Chirtes Q. Myers 


Charles a. Mreca 


Charles Q. Myers 


Charles Q. Myers 


Charles 0. Myers 


Charles a. Mj^ra 


Charles O. Myers 


William L. Bostwlck 


William L. BoMwlck 


William L 


Bonwlck 



. Hull ... 

. Carroll. 
. CarroU. 

. Carroll. 
Beman Brockway . . 
B«m«n Brockway . . 
Beaan Brockway . . 
Beman Brockway. . 
Beman Brockway . . 
Oeorge C. Qreene . . 

George C. Greene. . 
Thaddeus C, Da via . 
Thaddeua C, Dayla. 
Thaddeua C. DstIb . 
ThaddeusC. Dayla. 
Heieklah Sturges . . 
Beieklah Sturges. . 
Heuklah Bturges.. . 
ChaHea H. DennUon 
Charles M. Dennlson . 
Charles M. Dennlson. 
Canal Appraisers abollahed and Board of Clali 



WlllbuD I. Comwell 
William I. Comwell. 






am.. 



Darius A. Ogden. 
Darius A. Ogden. 
William Wasson. 
William WassoD. 
Wtlllam Waason. 
WUllam Wauon. 
William Wauon. 
William WassoiL 
William Wasson. 
William WasMin. 
William Wasson. 
WUllam Wasson. 
William Wasson. 
William Watson. 
WUllalD Wasson. 
WUllam Wasson. 
William Wasson. 
Bamuel Nortli. 
Samuel North, 
Samuel North, 



Ivui W 


Smith. 


iTuaW 


Smith. 


IvuaW 


Smith. 


iTuaW 


Smith. 


IvusW 


Smith. 


ivus W 


Smith. 


rivusW 


Smith. 



William J. Morgan. 

William J. Uorgan. 

William J. Morgan. 

created April 7. 18S3. 
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BOARD OF CLAIMS. 

BOARD OF CLAIMS. 



1SS3-. 


Lrmtn H. Northmp 


GeofBa M. Beebe 


Henry F. Allen. 


1884.. 


Lyman H 


Northmp 


OeoiieM. Beebe 


Henry F. Allen. 


1885.. 


Lyman H 


Norlhrup 


Georje M. Beebe 


Henry F. Allen. 


1886... 


Georie M 


Beebe 


Henry F. Allen : 


Wllltam L, MuUer. 


1887. . 


GeorceH 


Bebee 


Henry F. Allen 


WllllBm L. MuUer. 


1888., 


George M 


Beebe 


Henry F. Allen 


WlUlam L, MuUer. 


ISSfl.. 


GeoreeM 


Beebe 


Henry F. Allen 


WlUlam L. MuUer. 


1890.. 


George M 


Beebe 


Henry F.Allen 


WlUlam L. UuUer. 


1891., 


George M 


Beebe 


Henry F. Allen 


WlUlam L, UuUer. 
























Porter 










Porter 










Porter 










Porter 








Board of C 


alma abolished a 


nd Court of Oalma crean 


Ml March B, 1897. 



COURT OF CLAIMS. 



1897 


, Charle. T 


Saiton 


John F. Parkhurat 


George U. Beebe. 


1898 


. Charles T 


SaMon 


JohnF. Parkburst 


George M. Beebe. 


1899 


, Charlea T 


Saiton 


John F. Parkhurat 


George M. Beebe. 


1900 


, Charlea T 


Saiton 


John F. ParkhurBt 


John M. Kellogg. 


1901 


, Charles T 


Saston 


John F. Parkhursl 


John M, Kellogg. 


1902 


, Charles T 


Saston 


GUbert D. B. Hasbrouck 


John M, KeUogg, 


1903 


, Charlea T 


Saiton 


Gilbert D. B. Haabrouek 


Theodore H. Bwift. 


1904 


, Gilbert D 




Theodore H. Swift 


Adolph J. Rodenbeck, 


. Theodore H. Swift 


Adolph J. Rodenbeck. 


Charlea H, Murray " 


IBOa 


. Theodore H, Swift 


Adolph J. Rodenbeck.. 


Chrriea H, Murray, 


1907 


. Theodore H, Swift 


Adolph J. Rodenbeck,. 


Charlea H. Murray. 


1908 


. Theodore H. Swift 


Adolph J. Rodenbeck, , 


Charlea H, Murray. 
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BOAED OF CLAIMS. xix 

REGdLAR TERMS OF THE COURT. 
1907. 

Albany January 28 

Syracuse February 18 

Utiea , March 25 

Albany April 22 

Rochester May 27 

Buffalo June 17 

Albany. September 23 

Albany November 18 

1908. 

Albany January 13 

Syracuse February 3 

Utica March 16 

Albany April 20 

Rochester May 18 

Buffalo June 8 

Albany September 28 

Albany November 16 



SPECIAL TERMS. 

Will be ordered by the court during the year 1908 as 
may be found necessary, due notice of which will he 
given. 
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LEGISUTION OF 1907 



Kelatikg to Court of Claims Exclusive of Appbo- 
pbiations. 

Laws 1907, Chapter 237. 

AN ACT to confer jurisdiction upon the court of 
claims to hear, audit and determine the alleged 
claims of the several counties containing towns, vil- 
lages or cities bonded to aid in the construction of 
any railroad passing through such towns, villages 
or cities, on account of the payment to the state of 
the state taxes collected from such railroads within 
such bonded towns, villages or cities. 

Section 1, Any county of this state, containing one 
or more towns, villages or cities which have heretofore 
issued bonds to aid in the construction of any railroad 
passing through such towns, villages or cities, may 
present to the court of claims a claim for the amount 
of state taxes collected from or paid by any such rail- 
road within the several towns, villages or cities of such 
county which were so bonded to aid in the construction 
of any such railroad, since the eighteenth day of May, 
eighteen hundred and sixty-nine, and which said taxes 
were paid by the county treasurer of such county to 
the state treasurer. Jurisdiction is hereby conferred 
upon the court of claims to hear, audit and determine 
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such claims and to make awards and render judgments 
therefor against the state and in favor of such 
claimants. 

§ 2. The amount which shall he awarded to any 
county as provided in section one of this act, shall be 
paid to the county treasurer of such county ; and such 
county treasurer shall invest or apply the same in the 
manner and for the purpose provided by section twelve 
of the general municipal law, except that in case such 
county shall have heretofore paid to any such town, 
village or city, such state taxes or any portion thereof, 
or in ease such county treasurer has heretofore set 
aside such state taxes or any portion thereof, for the 
benefit of such town, village or city, in the manner 
provided' by said section twelve of the general munici- 
pal law, then and in that case, such moneys or the 
portion thereof so paid or set aside as aforesaid, shall 
be used and applied by such county treasurer for the 
general purposes of the county. 

§ 3. No award shall be made or judgment rendered 
herein against the state unless the facts proved shall 
make out a case against the state, which would create 
a liability, were the same established in a court of law 
or equity against an individual or corporation or mu- 
nicipality; and in case such liaibility shall be satis- 
factorily established, then the court of claims shall 
award to and render judgment for the claimants for 
such sums as shall be just and equitable, notwithstand- 
ing the lapse of time since the accruing of said dam- 
ages, provided any claim hereunder that has hereto- 
fore accrued shall be filed with the court of claims 
within one year after the passage of this act, and pro- 
vided any claim hereunder that shall hereafter accrue 
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sball be filed with the court of claims within two 
years after the accrual thereof. 
§ 4. This act shall take effect immediately. 

Laws 1907, Chapter 580. 

AN ACT to amend the code of civil procedure, in re- 
lation to the salary of the deputy clerk of the court 
of claims. 

Section 1. Section two hundred and eighty of the 
code of civil procedure is hereby amended to read as 
follows : 

§ 280.- Salaries of officers of court of claims. — Each 
officer of the court of claims shall receive an annual 
salary, payable monthly, and other compensation as 
follows : 

1. The clerk, four thousand dollars. 

2. The deputy clerk, three thousand dollars. 

3. The stenographer, two thousand five hundred dol- 
lars and five cents a folio for copies of minutes and 
testimony furnished at the request of the claimant. 

4. The marshal, including also his services as mes- 
senger, twelve hundred dollars. The clerk, deputy 
clerk, stenographer and marshall shall be paid their 
actual expenses while in the discharge of their re- 
spective duties, elsewhere than in the city of Albany, 
to be audited by the court and paid from the con- 
tingent fund. No charge shall be made agains'. the 
state by the clerk or the stenographer for copies of 
minutes, testimony or papers, furnished to the at- 
torney-general or to the court, or filed in the office 
of the clerk. 

§ 2. This act shall take etfect October first, nineteen 
hundred seven. 
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PROVISIONS OF THE CODE OF CIVIL PROCEDURE RELATING 
TO THE COURT OF CLAIMS. 



Ahticle First. 



The Court of Claims. 



SFcnoN 283. Court of Claims. 

284. Jurisdiction. 

265. Rules and procedure. 

268. Officers. 

287. Seal of court. 

285. Sesaio&s, duty of sheriff. 

269. Judgments. 

270. Duty of attorney-general and superintendent of publie 

271. Record of proceedings; report. 

272. Expense of procuring testimony on comtniBsion. 

273. Annual report to cotDptrolter. 

274. Costs not to be taxed. 
276. Appeals. 

276. Time and manner of taking appeal. 

277. Case on appeal. 

278. Preference on appeals, 

279. Salary of judge &f court of claims. 
2SI). Salaries of officers of court of claims. 

281, Interpleader, consolidation and new parties. 

§ 263. CoDKT OF Ci^iMS. The board of claims is 
continued, and shall hereafter be known as the court 
of claims. The court consists of the commissioners of 
claims now in office and their successors, who shall 
hereafter be known and designated as judges of the 
court of claims. Judges shall be appointed by the 
governor, by and with the advice and consent of the 
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senate. Whenever the term of ofifice of a judge shall 
expire, or a vacancy shall occur therein otherwise than 
by expiration of term, his successor shall be appointed 
for a full term of ten years from the expiration of the 
preceding term, or from the occurrence of the vacancy, 
as the case may be. The present judges of the court 
of claims shall continue to serve, and their term of 
office is hereby extended for the full period of ten years 
after this act shall take effect. Notwithstanding the 
provisions of section five of the public officers law, a 
judge of the court of claims shall hold over and con- 
tinue to discharge the duties of his office, after the 
expiration of the term for which he shall have been 
chosen until his successor shall be chosen and quali- 
fied; but after the expiration of such term the office 
shall be deemed vacant for the purpose of choosing 
his successor. By an order to be filed in the office 
of the secretary of state the governor shall designate 
one of the judges as a presiding judge, who shall act 
as such during his term; two of the judges shall con- 
stitute a quorum for the transaction of business. 

§ 264. JuKisracTioN. The court of claims also pos- 
sesses all of the powers and jurisdiction of the board 
of claims. It also has jurisdiction to hear and deter- 
mine a private claim against the state, which shall have 
accrued within two years, arising upon or out of a 
contract with the state, or an appropriation of land 
by the state. It may also hear and determine any 
claim on the part of the state against the claimant, or 
against his assignor at the time of the assignment; 
and must render judgment for such sum as should be 
paid by or to the state. But the court- has no jurisdic- 
tion of a claim submitted by law to any other tribunal 
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or officer for audit or determination. Where juris- 
diction to hear, and determine a claim is conferred 
upon the court by a special law, the liability of the 
state is not thereby implied, but such a claim is subject 
to defense and counterclaim by the state in the same 
manner and to the same extent as presented under a 
general law. No claim which shall accrue after the 
passage of this act other than for the appropriation 
of land shall be maintained against the state unless 
the claimant shall within six months after such claim 
shall have accrued, file in the office of the clerk of the 
court of claims and with the attorney-general a written 
notice of intention to file a claim against the .state, 
stating the time when, and the place where such claim 
arose and in detail the nature of the same, which notice 
shall be signed land verified by the claimant before an 
officer authorized to administer oaths. 

§ 265. Rules and Procedure. The court may es 
tablish rules for its government, and the regulation 
of practice therein ; prescribe the forms and methods 
of procedure before it, vacate or modify judgments 
and grant new trials, and except as otherwise provided 
in said rules and regulations, or the code of civil pro- 
cedure, the practice shall be the same as in the supreme 
court. 

§ 266. Officers. The court shall appoint, and may 
remove for cause, a clerk, a deputy clerk, a stenog- 
rapher, and a marshal, who shall also act as messen- 
ger; and they shall perform such duties as the court 
may prescribe. Before entering upon the duties of his 
office, the clerk shall make and file in the office of the 
comptroller, a bond for the faithful performance of 
his duties in an amount and with sufficient sureties to 
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be approved by at least two of the judges, which ap- 
proval shall be indorsed on said bond. 

§ 267. Seal of Coubt. The court shall adopt and 
procure an official seal, with suitable device and in- 
scription. A description of such seal, with an impres- 
sion thereof, shall be filed in the office of the secretary 
of state. The expense of procuring such seal shall be 
paid out of the contingent fund of the court, 

§ 268. Sessions, Duty of Sheriff. The court shall 
hold at least eight sessions each year, and unless 
otherwise ordered by the court shall be held as fol- 
lows : On the fourth Monday of January at the cap- 
itol in Albany; on the third Monday of February at 
the city of Syracuse ; on the fourth Monday of March 
at the city of Utica; on the fourth Monday of April 
at the eapitol at Albany ; on the fourth Monday of 
May at the city of Rochester; on the third Monday 
of June at the city of Buffalo ; on the fourth Monday 
of September at the eapitol in Albany; on the fourth 
Monday of Xoveinber at the eapitol at Albany, and 
it may also hold adjourned or special sessions at such 
other times and places in the state as it may deter- 
mine. It may also hold a session and take testimony 
where the claimant resides or where the claim is 
alleged to have arisen, or in the vicinity, and may 
view any premises affected by the proceedings. And 
in case of any appropriation of land by the state, the 
value of which shall exceed five hundred dollars, it 
shall be the duty of the court to view the premises 
affected by the appropriation. The sheriff of any , 
county, except Albany, shall furnish for the use of the 
court suitable rooms in the court house of his county 
for any session ordered to be held thereat, and shall 
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if required attend said session. His fees for attend- 
ance shall be paid out of the contingent fund of the 
court, at the same rate as for attending a term of 
the supreme court, in that county. 

§ 269. Judgments. The determination of the court 
upon a claim shall be by a judgment to be entered 
in a book to be kept by the clerk for that purpose, 
and signed and certified by him. Within ten days 
after the entry of the judgment, the clerk shall serve 
a certified copy thereof on the claimant or bis attor- 
ney and also upon the attorney-general. If the claim 
arises in a case where the state seeks to appropriate 
or has appropriated land for a public use, the judg- 
ment shall contain a description of such land. A 
transcript of a judgment in favor of the state, cer- 
tified by the clerk of the court, may be filed and 
docketed in the clerk's office of any county; and upon 
being so docketed shall become and be a lien upon 
the property of the claimant in that county, to the 
same extent and enforceable by execution in the same 
manner, as a judgment of the supreme court. A final 
judgment against the claimant on any claim prose- 
cuted as provided in this article shall forever bar any 
further claim or demand against the state arising ■ 
out of the matters involved in the controversy. In- 
terest shall be allowed on each judgment of the court 
of claims from the date thereof until the twentieth 
day after the comptroller is authorized to issue his 
warrant for the payment thereof or until payment, 
if payment be made sooner. But no such judgment 
shall be paid until there shall be filed with the comp- 
troller a copy thereof duly certified by the clerk of the 
court of claims together with a certificate of the attor- 
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ney-general that no appeal from such judgment has 
been or will be taken by the state, and a release and 
waiver by the attorney for the claimant of any lien 
for services upon said claimant's cause of action, 
claim, award, verdict, report, decision or judgment in 
favor of said claimant, which said attorney may have 
thereon under and by virtue of section 66 of the code 
of civil procedure; and where damages are awarded 
for the permanent appropriation of land for a public 
use, there shall also be filed with the comptroller a 
satisfactory abstract of title and certificate of search 
as to incumbrances, showing the person demanding 
such damages to be legally entitled thereto. The pro- 
visions of this section as to limitation of interest shaii 
not apply, however, to judgments paid from the vari- 
ous trust funds or sinking funds of the state, which 
funds shall be entitled to interest until the twentieth 
day after an appropriation is available for the reim- 
bursement thereof or until payment, if payment be 
sooner made. 

§ 270. Duty of Attorney-General and Supbbinten- 
DBNT OF Public "Works. The attorney-general shall 
represent the state in all proceedings relating to 
claims. In all cases of canal claims a copy of each 
such claim and of notice of claim which is or may here- 
after be required to be filed with the court of claims 
shall be filed with the superintendent of public works 
who on request from the attorney-general, shall fur- 
nish such assistance as he may require in subpoenaing 
witnesses and preparing the eases for trial. The at- 
torney-general may designate a clerk in his office to 
assist in the preparation of cases for trial and to at- 
tend a term of the court. And no claim brought 
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against the state on account of the canal shall be set- 
tled or compromised for any amount without the 
written consent thereto by the superintendent of public 
works or his duly authorized representative. 

§ 271. Recoed op Proceedings; Eepobt. The court 
shall keep a record of its proceedings, and, at the com- 
mencement of each session of the legislature, and at 
such other times during the session as it may deem 
proper, or as the senate or assembly may request, 
report to the legislature the claims upon which it has 
finally acted, with a statement of the judgment ren- 
dered in each case. 

§ 272. EspEKSE OF Procuring Testimony on Com- 
mission. When testimony is taken on commission, at 
the instance of the claimant, the expense thereof in- 
cluding the fees of the commissioner, shall be paid by 
the claimant; and when taken at the instance of the 
state, such fees and all expense incurred by the attor- 
ney-general shall be paid out of the contingent fund 
of the court. 

§ 273. Annual Report to Comptroller. On the 
first day of January in each year, the clerk shall 
report, to the comptroller, under oath, a detailed state- 
ment of his disbursements made under the direction 
of the court from its contingent fund during the pre- 
ceding year, 

§ 274. Costs Not to be Taxed. Costs, witnesses' 
fees and disbursements shall not be taxed, nor shall 
counsel or attorney fees be allowed by the court to any 
party. 

§ 275. Appeals. Either party may appeal from an 
order or judgment of the court of claims to the ap- 
pellate division of the supreme court of the third de- 
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partment. The appeal from a judgment may be taken 
upon questions of law or of fact, or both, or for an 
alleged excess or insuffieienej' of the judgment. Upon 
such appeal, the court may affirm, reverse, or modify 
the judgment, or dismiss the appeal, or grant a new 
trial. The provisions of this code relating to appeals 
in the supreme court apply, so far as practicable, to 
appeals from orders or judgments of the court of 
claims, except as modified in this article. 

§ 276, Time and Manner of TAfciNO Appeal. An 
appeal must be taken within thirty days after the entry 
and service of the order, or the service by the clerk 
of a certified copy of the judgment, by serving upon 
the claimant or his attorney, or upon the attorney- 
general, and upon the clerk, in like manner as in the 
supreme court, a written notice to the effect that the 
appellant appeals from the order or from the judg- 
ment or from a specified part thereof, and briefly stat- 
ing the grounds of the appeal. 

§ 277. Case on Appeal. "With the notice of appeal 
from a judgment, the appellant shall serve upon the 
adverse party a case containing so much of the evi- 
dence as the appellant may deem necessary to present 
the questions raised by the appeal. Within ten days 
after the service of the case, the respondent may pro- 
pose and serve amendments thereto, and the ease may 
he settled upon five days' notice by any judge of the 
court. Notice of the settlement may be served by 
either party, within ten days after service of the pro- 
posed amendments. The court or a judge thereof may 
extend the time for serving a case or amendments. 

§ 278. Preference on Appeals. An appeal taken 
after the calendar for a term of the appellate court is 
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prepared may be placed thereon upon the application 
of the attorney-general at any time during the then 
current term, and brought on for a hearing as a pre- 
ferred cause upon a notice of fourteen days. 

§ 279, Salaby of Judge of Court of Claims. Each 
judge of the court of claims shall receive an annual 
compensation of eight thousand dollars, payable 
monthly, which sum shall include all his expenses and 
disbursements connected with his oflSce. A judge of 
the court of claims shall not during his term of oflSce, 
practice the profession of law, or act as referee in any 
action or proeee.ding in any of the courts of this state. 

§ 280. Salaries of Officebs of Court of Claims. 
Each officer of the court of claims shall receive an 
annual salary, payable monthly, and other compensa- 
tion as follows ; 

1. The clerk, four thousand dollars. 

2. The deputy clerk, three thousand dollars. 

3. The stenographer, two thousand five hundred dol- 
lars, and five cents a folio for copies of minutes and 
testimony furnished at the request of the claimant. 

4. The marshal, including also his services as mes- 
senger, twelve hundred dollars. The clerk, deputy 
clerk, stenographer and marshal shall be paid their 
actual expenses while in the discharge of their re- 
spective duties, elsewhere than in the city of Albany, 
to he audited by the court and paid from the contin- 
gent fund. No charge shall be made against the state 
by the clerk or the stenographer for copies of minutes, 
testimony or papers, furnished to the attorney-general 
or to the court, or filed in the office of the clerk. 

§ 281. Interpleader, Consolidation and New Par- 
ties. Jurisdiction and powers are also conferred upon 
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the coart of claims in its discretion, to order other 
parties, known or unknown, to be brought in and made 
parties to any action or proceeding pending in said 
court or substituted whenever it appears or is made 
to appear to the court, necessary to a complete deter- 
mination of the controversy, or the determination of 
a liability; to consolidate claims or actions, to order 
interpleader, in the same manner and to like extent 
and with like effect in matters over which said court 
of claims have or shall have jurisdiction, as is con- 
ferred upon other courts by sections 452, 756, 817, 820 
and 2518 of this code. Said parties may be brought in 
by order instead of by citation or summons, which 
order may be served personally or by publication in 
like manner as is provided for the service of a citation 
in surrogate's court; and in the cases provided in this 
section the said court may render judgment for or 
against any of the parties in said action or proceeding 
as may be just and equitable. 
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SEW YORK. 



Cleek's Office, Capitol, 
Aebasy, N. Y., April 22, 1907. 
The following rules were adopted by the judges of 
the Court of Claims, April 22, 1907. 

CHARLES E. PALMEE, 

Clerk. 
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RULES OF PRACTICE. 

GENERAL PROVISIONS. 

1. Application of rules of Supreme Court. 

2. Substitution of attorney. 

3. Interpleader, consolidation, and new parties. 
i. Service of notice by mail. 

6. Extensions of time. 

S. Discontinuance when counterclaim is pleaded. 

7. Settlenient and compromiEe. 

8. Size of paper used for claims and briefs. 

9. Use of number of claim. 

10. Folioiug motion papers. 

11. Date of issue. 

12. Calendar. 

13. Duties of the clerk, 

COMMEXCEMENT OF ACTION. 
General PBOvisroNS. 

16. Notice of intention to file claim. 

17. Appointment of guardian ad litem. 

pLBADisoa Gescballt. 
16. Forms for pleading. 

20. Amendment of pleadings. 

21. Filing amended pleadings. 

22. Service of amended pleadings. 

ClJlM. 

24. Statement of claim generally. 

2G. Statement in claim of particulars of damage. 

S6. Statement in claim as tci former audit or determination. 

27. Statement in claim as to assignments. 

28. Statement of claim under special statute. 

29. Statement of claim in cases of appropriations. 

30. Map and rough drawings to accompany claims. 

31. Abstract of title to accompany claims in cases of permanent 

appropriations. 

32. Subscription of claim. 

33. Verification of claim. 

34. Printing claims. 

35. Folioing claims. 
38. Kling of claim. 

37. Filing copies of claim. 

38. Dismissal of claim by Attorney-General, 
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Fleapinsb by State. 

40. Pleadings b; State. 

41. Allegation! in claim deemed denied by State without pleading. 

42. Verificatfon of counterclaim by State. 

43. Servin of counterclaim. 

44. Piinting counterclaim. 

45. Filing counterclaim. 
4$. Folioing counterclaim. 

47. Dismissal of counterclaim bj claimant. 

ReFLT by ClAIMADT. 

49. Counterclaim admitted unless replj filed. ~ 

50. Heplj to counterclaim. 

51. Verification of reply. 

62. Printing and filing reply. 

63. Folioing replies. 

Notices. 
66. Notices of trial for regular terms. 

66. Notes of issue for regular terms. 

67. Notices for special terms. 

TKUL. 

61. Subptenas. 

62. Attachment to compel obedience to snbptenas. 

63. Punishment for contempt. 

64. Discovery. 

65. Hearing of claims generally. 

66. Hearing of claims placed upon the calendar by Attorney-General. 

67. Dismissal of claims. 

88. Proofs. 

89. Referee to take proofs. 

TO.. Taking testimony out of court 
71. Briefs. 



JUDGMENT. 

73. Judgments generally, 

74, Form of judgment. 

76. Judgment of dismissal for want of proaecution 

76. Judgment-roll after hearing. 

77. Costs, tees, and diabursements. 
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APPEAIjS. . 
80. Appeals general!;. 

91. Case on appeal by stipulation. 

82. Settlement and flling ca.ae on appeal. 

53. Abandonment of case on appeal. 

54. Froceedinf^ upon abandonment of case on appeal 

85. Bemittitur on appeal. 

86. Order upon remittitur. 

87. Coata on appeal. 

SATISFACTION OF JUDGMENT. 
90. Satisfaction of judgment. 



GENERAL PROVISIONS. 

1. Application of Rules and Practice op Supreme 
CouET. Except as otherwise provided in these rules 
or the Code of Civil Procedure the practice in this 
court shall be the same as in the Supreme Court. 
(Code of Civil Procedure, § 265.) 

2. Substitution of Attobney. Written notice* of 
substitution of attorney shall be filed with the clerk 
and notice thereof served on the Attorney-G-eneral. 

3. Ihtebplbadbb, Consolidation and New Pabties. 
For provisions relating to interpleader, consolidation 
and new parties, see Code of -Civil Procedure, § 281. 

4. Service of Notice by Mail. Any notice required 
to be served by the rules may be served by mail. If 
upon the claimant or his attorney, by directing the 
same to him at the post-office address indorsed upon 
the claim (filed. 

5. Extensions of Time. The time within which an 
act is required to be done, excepting the time to file 
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claims or to appeal, may be extended by order of the 
court or a judge thereof. 

6. Discontinuance Where Counterclaim is 
Pleaded. Where a counterclaim is pleaded, the claim- 
ant cannot discontinue except with the consent of the 
court. 

7. Settlement and Compromise. For provisions 
relating to the settlement and compromising of canal 
claims, see Code of Civil Procedure, § 270. 

8. Size of Paper Used foe Claims and Other 
Papers. Where a claim or other paper in a case is 
typewritten the size of the paper used shall be sub- 
stantially 8 inches by 13 inches and when printed sub- 
stantially 8 inches by lOVa inches. 

9. Use of Number of Claim. The number ^ven a 
claim by the clerk shall be used by the claimant or his 
attorney upon all papers in the case. 

10. FoLioiNG Motion Papers. All motion papers 
exceeding two folios in length shall be folioed. 

11. Date of Issue. The date of issue is the date 
of filing the claim, except that a claim passed on. the 
call of the calendar shall take as its date of issue the 
date of its passage. 

12. Calendar. 1. Unless otherwise directed by the 
court, the clerk shall make a calendar of claims to be 
heard for each regular of special term. 2. The clerk 
shall place upon the calendar (1) claims that have been 
properly noticed and in which notes of issue have been 
filed; (2) claims which have been stipulated on the 
calendar; {3) claims which may have been ordered 
thereon by the court; and (4) those designated by the 
Attorney-General in a written notice filed with the 
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clerk before the calendar is made up. 3. Except when 
otherwise directed by the court, no claim for a per- 
manent appropriation shall be place3 upon the calen- 
dar until the Attorney-General shall ^ave filed with 
the clerk a certification of the title. 

13. Duties of the Clerk. 1. The clerk shall not 
receive or file any claim, counterclaim, or reply unless 
the same is verified as prescribed in the rules. 2. The 
clerk shall not receive or file a claim for a permanent 
appropriation unless the claim contains a description 
and has attached a map of the land appropriated and 
unless the claimant file with the clerk an abstract of 
claimant's title. 3. Each claim shall be numbered by 
the clerk in the order of its filing, and an amended or 
supplemental claim shall take the same number as the 
original claim. 4. The time when an amendment to a 
pleading is allowed shall be entered by the clerk upon 
the minutes. 5. The clerk shall deliver three copies 
of. each claim to the Attorney-General or his deputy, 
and shall retain the remaining copies for the use of 
the court. 6. The clerk shall notify the claimant or 
his attorney of the date of filing a claim and of its 
number. 7. The clerk shall mail a copy of the calen- 
dar at least ten days before the beginning of the 
session, to each claimant whose claim appears thereon, 
or to his attorney. 8. The clerk shall keep on file in 
his office each judgment-roll. 9. The clerk shall not 
file a case on appeal or case and exceptions, unless the 
same is ordered filed as herein provided. 10. The clerk 
shall enter all substitutions of attorneys properly 
made. 
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COMMENCEMENT OF ACTION. 

, General Pbotibioits. 

16. Notice of Intention to Pile Claim. For pro- 
visions relating to notice of intention to file claim see 
Code of Civil Procedure, § 264. 

17. Appointment op Gtjabdian Ad Litem. A guard- 
ian ad litem may be appointed by the court, or one of 
the judges thereof, as provided by the rules of prac- 
tice of the Supreme Court. 

Pleadings Geneballt. 
19. FoEMS FOB Pleading. The following forms are 
submitted as models for pleadings: 

FORMA. 

CLAIM FOB DAKAQES FOB NEOUaENCE. 

STATE OF NEW YORK — COURT OF CLAIMS. 

JOHR VOK, 

againat 
State of New York. 



1. This claim is for negligence of the State in constmeting and main- 
taining a bri^ known as the Newport bridge over the old Erie canal 
in the village of Warners, N. Y., and particularly in failing to provide 
said bridge with suitable railings and to light the same. 

2. On December 22, 1905, without any negligence on his part, claim- 
ant fell off the west side of said bridge about the middle thereof and 
received the following injuries: (State in detail injuries received). 

3. This claim has not been assigned and has not been submitted to anj 
other tribunal or ofBcer for audit or determinatJon. 
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4. This claim was filed within two Teari and & iiotic« of intention 
to file th« claim was filed within six months after the claim accrued as 
required by law. 

5. Attached ia a small rough drawing of the place of the accident. 

6. The particulars of claimant's damages are as follows: 

Dr. Bell's bill for services $50 00 

Mary Smith's bill tor nursing 40 00 

St. Mary's Hospital e:tpenses 50 00 

Medicines 2S 00 

Personal suffering, ete 2,000 00 

ToUl J2,166 00 

STATE OF NEW YORK, 

COUHTT OP MONBOB, 

City of Rochester. 



}- 



John Doe, being duly sworn, says; I am the claimant above named; 
I have read the foregoing claim and know its contents; the same is 
true to my knowledge, except as to the matters therein stated to be 
alleged on information and belief, and as to those matters I beliere it 
to be true. 

John Doe. 
Sworn to before me, this 
3d day of March, 1900, 

JoHH Smith, 
Contmwioner of Deeds (or other officer authorised to take affidavits). 



FORM B. . 

IKDOBSGUENT ON BACK OF CLAI 

STATE OF NEW YORK 

Court of Claims. 

JOHN DOE 

againtt 

STATE OF NEW YORK. 



CLAIM 

RiCHABD EOB, 

Attorney tor Claimant 
3 White Building, 
Rochester, N. Y. 
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FORM C. 



STATE OF NEW YORK — COURT OF CLAIMS. 



STiTE OF New Yobk. 



1. This claim is for permanent appropriation of land by the State 
for the Barge canal pursuant to L. 1603, chap. 147, and a notice of 
Buch appropriation served on claimant, December 25, 1905. 

2. The premises appropriated are described as followB: 
{Here insert dCBCription in detail). 

3. Attached hereto as a part of the claim is a map showing the whole 
property and the portion appropriated and submitted herewith is an 
abstract of title of said premises. 

4. This claim has not been assigned and has not been aubmitted to 
any other trihunal or officer for audit or determination. 

5. The claim ia filed for damages arising within two years after the 
cause of action accrued. 

6. The particulars of claimant's damages are as follows: 

3 acres of land appropriated $2,000 

IS acres of remaining land damaged 1,000 

Total $3,000 



(For form of verification see form A and tor indorsement see form B) 
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FORM D. 

CLAIM FOE ITMPOftAHY APPBOPBIATIOB. 

STATE OF NEW YORK — COURT OF CLAIMS. 

John Doe, 

against 

State of New Yore. 



1. This claim ia tor the temporary appropriation from December 25, 

1905, to December 25, 1906, of land by the State in connection with the 
construction of the Barge canal by the placing of earth, stone and 
timber thereon. 

2. The premises owned by claimant are situated in the town of 
Perinton, Monroe county, New York, consists of fen acres and the 
portion appropriated conaists of two acres. 

3. This claim has not been assigned and has not been submitted to 
any other tribunal or officer for audit or determination. 

4. Attached hereto is a rough sketch of the premises owned by claim- 
ant and the portion appropriated. 

5. This claim was filed within two years after the cause of action 
accrued. 

6. The particulars of claimant's damages are as follows: 

10 pear trees destroyed at $5 each $50 00 

60 rods of fence at $1 per rod 60 00 

2 acres of land, use thereof 10 00 

Total $120 00 



(For form of verification see form A and for indorsement see form B) 
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PORH X. 

CULIU VOB DAUiOEB IKX IX&KAGB or OAKAI. 

STATE OF NEW YORK — COURT OF CLAIMS. 

JoHM Dob, 

agaiiut 

Btatb or New Yobk. 



1. This claim b for tim destruction of crops July IB, 1906, due to 
leakage from the Erie canal hj reason of the oegligent construction and 
maintenance of the banks thereof. 

2. The premises owned bj claimant are sitnated in the town of 
PerintoD, Monroe county, New York, consist of fifty aerea and the 
portion affected by the negligence of the State is abont three acrex 
lying adjacent to the canal. 

3. This claim has not been aasigned and haa not been submitted to 
any other tribunal or offlcer for audit or determination. 

4. Attached hereto is a email rough sketch of the premises owned by 
claimant and the portion damaged. 

5. This claim was filed within two years and a notice of intention 
to file the claim was filed within six months after the claim accrued as 
required by law, 

6. The particulars of claimant's damages are as follows: 

20 acres of corn totally destroyeii at $30 an acre $600 

10 acres of potatoes partially destroyed at $S0 an acre 600 

20 acres of meadow at JIO an acre 200 

Tot«l $1,400 

(For form of verification see form A and for indorsement see form B] 

20, Amendments of Pleadings. Pleadinga may be 
amended at any time upon the consent of the court. 

21. Filing Amended Pleadings. Thei rules regu- 
lating the filing of original pleadings shall apply to 
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amended pleadings, except vliere the amendment is 
allowed during the course of the trial. 

22. Service of Amended Pleadings. The rules 
regulating the service of original pleadings shall ap- 
ply to amended pleadings, except where the amend- 
ment is allowed during the course of the trial. 

Claim. 

24. Statement of Claim Qeneballt. The claim 
shall state concisely the facts constituting the cause of 
action. 

25. Statement in Claim of Pabticulab6 of Damage. 
The claim shall state the particulars of claimant's 
damage showing in detail each item claimed and the 
amount of snch item. 

26. Statement in Claim as to Fobmeb Audit oe 
Detebmination. The claim shall state whether it has 
been submitted by law to any other tribunal or officer 
for. audit or determination. 

27. Statement in Claim as to Assignments. The 
claim must state whether or not the claim has been 
assigned, and if assigned, the name and residence of 
each person interested in the claim. 

28. Statement of Claim Undbb Special Statute. 
When a claim is filed under a special statute, the stat- 
ute aust be set out in full in the claim. 

29. Statement of Claim in Cases of Appbopbiations. 
A claim for permanent or temporary appropriation 
must contain a specific description of the property, 
showing its location and quantity. 

30. Maps and Rough Drawings to Accompany 
Claims. In cases of permanent appropriation a de- 
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tailed map of the premises affected must accompany 
the claim and copies of the claim, and in all other cases 
a small rough sketch or drawing showing the location 
of the premises or place forming the basis of the claim. 

31. Abstract op Title to Accompany Claims. In 
cases of permanent appropriation one abstract of 
claimant's title must accompany the claim. 

32. .'Subbcbiption of Claim. The claim must be 
signed by the claimant or his attorney giving his ad- 
dress. 

33. Verification of Claim. The claim must be veri- 
fied in the same manner as pleadings in the Supreme 
Court. 

34. Printing Claims. The claim shall be printed, 
except that where the amount claimed does not exceed 
$200, typewritten copies may be furnished. 

35. Folioinq Claims. All claims exceeding two 
folios in length must be foUoed. 

36. FiUNG OP Claim. The filing of a claim consists 
in delivering the same, during office hours, to the 
clerk at his oflSce in the Capitol at Albany, or in his 
absence, to some person in charge of the oflRce. 

37. Filing Copies of Claim. The claimant shall at 
the time of filing his claim, or within ten days there- 
after, deliver to the clerk twelve copies of his claim. 

38. Dismissal of Claim by Attorney-General. The 
Attorney-General may, upon ten days' notice, move 
to dismiss a claim on the ground that the facts stated 
in the claim do not constitute a cause of action, speci- 
fying the alleged defects in the claim. 
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Pleadings by State. 

40. Pleadings by State. The State is not required 
to answer a claim, but when a counterclaim is neces- 
sary, must plead and file the counterclaim in con- 
formity with the provisions relating to claims so far 
as applicable. 

41. Allegations in Claim Deemed Denied by State 
Without Pleading. All allegations in a claim are 
treated on the trial as denied by the State. 

42. Veeitication of Countebclaim by State. A 
counterclaim by the State must be verified by the 
Attorney-General, or one of his deputies. 

43. Service op Counterclaim. Except by consent of 
the court a counterclaim must be served upon the 
claimant or his attorney at least ten days before the 
beginning of the term at which the case is to be tried. 

44. Printing Counterclaim. The provisions relat 
ing to printing claims apply to a counterclaim. 

45. Filing Counterclaim. Except by the consent of 
the court a counterclaim shall be filed at least ten days 
before the beginning of the term at which the case 
is to be tried. The provisions relating to filing copies 
of claims apply to a counterclaim. 

46. Folioihg Counterclaims. A counterclaim ex- 
ceeding two folios in length must be folioed. 

47. Dismissal op Counterclaim by Claimant. A 
counterclaim may be dismissed on motion of the 
claimant for like cause and upon like notice to the 
Attorney-General as provided with reference to the 
dismissal of claims. 
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Reply by Clumant. 

49. Counterclaim Admitted Uhdess Reply Filed. 
A eounterelaim is admitted unless a reply is filed and 
served as herein prescribed. 

50. Reply to Counterclaim. Except by the consent 
of the court a reply to a counterclaim must be filed 
within twenty days after service thereof, but no reply 
need be made to a counterclaim served within ten days 
of the beginning of the term at which the claim is to 
be heard. 

51. Verification op Reply. A reply must be veri- 
fied in the same manner as pleadings in the Supreme 
Court. 

52. PitiNTiNQ AND FiLiNo Reply. The provisions re- 
lating to printing claims and filing copies apply to a 
reply. 

53. FoLioiNG Replies. A reply exceeding two folios 
in length must be folioed. 

Notices, 

55. Notices op Trial for Regular Terms. Twenty 
days' notice of trial must be given by mail to the 
Attorney-General for regular terms. 

56. Notes op Issue for Regular Terms. Notes of 
issue for regular terms must be filed with the clerk 
thirty days before the opening of the term. 

57. Notices for Special Terms. Claims placed on 
the calendar for special terms by the court shall be 
deemed to have been noticed by both parties. 
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trial: 

61. SuBP(ENAs. In any claim pending before this 
court, either party may issue to and serve aubpcenas 
upon witnesses to appear and testify, and to produce 
books and papers, as the same are issued and served 
in actions in the Supreme Court. 

62. Attachment to Compel Obedience to Sub- 
PffiKAS. Either party may apply for, and obtain from 
the court, an attachment to compel obedience to sub- 
poenas. 

63. Punishment for Contempt. Either party may 
apply to the court for punishment for contempt as in 
actions in the Supreme Court. 

64. DiscovEBY. Either party to a pending claim 
may be compelled, sufficient ground being shown there- 
for, (1) to give an inspection of any book, document, 
map, plan, or other paper in his possession or under 
his control relating to the merits of the case, or (2) 
to grant leave to make a copy thereof, or (3) to make 
and deliver a copy thereof, or (4) to produce the same 
in court. 

65. Hearing of Claims Generally, A claim may be 
brought to hearing at any regular term by the claim- 
ant, upon service of notice of trial and filing of note 
of issue as herein provided. 

66. Hearing of Claims Placed upon the Calendar 
BY Attorney-General. The Attorney-General may, 
without further notice, move the hearing of a claim 
designated by him to be placed upon the calendar as 
herein provided. 

67. Dismissal of Claim. The Attorney-General may, 
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without further notice, move the diemisBal of a claim 
designated by him to be placed upon the calendar. 

68. Proofs. A claim may be submitted upon proofs 
or upon agreed facte. 

69. Referee to Take Proofs. The court may, in 
any pending claim, upon stipulation, or upon sufficient 
cause shown, appoint a referee to take proofs and 
report to the court. 

70. Taking Testimony Out of Court. The court or 
a judge thereof may, upon due notice to interested 
parties, and upon sufficient grounds, at any time, make 
an order for the examination oat of court of any per- 
son in an action or prospective action. The proceed- 
ings subsequent to the making of such an order shall 
be the same as in the Supreme Court. 

71. Briefs. Five copies of briefs which must be 
printed, unless otherwise directed by the court, must 
be filed with the clerk within the time allowed by the 
court. 



JUDGMENT. 

73. Judgments Generally. For provisions relating 
to judgments, see Code of Civil Procedure, § 269. 

74. Form of Judgment. The judgment shall contain 
a recital of (1) the filing of the claim; (2) its date; 
(3) number; (4) nature; (5) the amount claimed; 
(6) appearances and trial. 

75. Judgment of Dismissal fob Want of Prosecu- 
tion. When a claim is called and no one appears for 
the claimant, the same may be dismissed for want of 
prosecution. 
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76. Judgment-Roll Apt^ Heabinq. The judgment- 
roil shall consist of (1) the original claim and all 
amendments or supplemental claims and other plead- 
ings; (2) certified copies of all orders ; (3) stipulations 
made in writing; (4) a certified copy of the final order 
or judgment; (5) when a claim is for a permanent 
appropriation, the map and description of such land 
furnished by the State Engineer and Surveyor, and 
(6) where an appeal is taken, the notice of appeal ind 
all papers required to be filed with or served upon 
the clerk, the final order or judgment of. the appel- 
late court, the papers in all proceedings thereafter in 
this court, and a certified copy of the final judgment 
of this court. 

77. Costs, Fees, and Disbursements. For provisions 
relating to costs, fees, and disbursements generally, 
see Code of Civil Procedure, § 274. For provisions 
relating to expense of procuring testimony by commis- 
sion, see Code of Civil Procedure, § 272. 



APPEALS. 



80. ApPEAXfi Generally. For provisions relatirfr in 
appeals, see Code of Civil Procedure, §§ 275-278. 

81. Case on Appeal by Stipulation'. The claimant, 
or his attorney and the Attorney-General, may agree, 
upon the facts in a case and settle the ease by stipula- 
tion, subject to the approval of the court. 

82. Settlement and Filing Case on Appeal. Upon 
the settlement of a case, the court or a judge thereof 
shall attach thereto the statement " settled and ordered 
filed," and the case shall be filed within ten days 
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thereafter with the clerk unless the time is extended 
by stipulation or order. 

83. Abandonment of Case on Appeal. If a case is 
not filed as required it shall be deemed to have been 
abandoDed. 

84. Fboceedings upon -Abandonment op Case on Ap- 
peal. Upon proof that a case has not been filed as 
required, an order may be entered by the clerk declar- 
ing the appeal abandoned, whereupon the party may 
proceed as if no case and exceptions had been made. 

85. Remittitub on Appeal. The remittitur on ap- 
peal shall be filed with the clerk. 

86. Obdbb upon Remittitub. Upon application of 
either party and upon the remittitur an order may be 
obtained making the order or judgment of the appel- 
late court the order or judgment of this court. 

87. Costs on -Appeal. When costs on appeal are 
allowed, the same may be stipulated by the parties, 
and if not stipulated shall be taxed by the clerk of this 
court in like mamier as costs are taxed in actions in 
the Supreme Court. 



SATISFACTION OF JUDGMENT. 
90. Satisfaction of Judgment. For provisions re- 
lating to satisfaction of judgment, see Code of Civil 
Procedure, § 269. 

THEODORE H. SWIFT, 

Presiding Judge. 
ADOLPH J. RODENBECK, 
CHARLES H. MURRAY, 

Associate Judges. 
April 22, 1907. '"■ 
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COURT DECISIONS. 



The court has caused to be assembled in the follow- 
ing pages of this report some of the more important 
decisions rendered during the past year and inasmuch 
as this is the first report of the court in which decisions 
have been collated it has been deemed best to insert a 
few decisions rendered prior to the year 1907. In ex- 
amining the decisions of the court it should be borne 
in mind that much of the litigation of the court does 
not involve any disputed questions of law but turns 
upon questions of fact and in such cases opinions 
are not often written. 

THEODORE H. SWIFT, 
ADOLPH J. RODENBECK, 
CHARLES H. MURRAY, 
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Oases Decided 
COURT OF CLAIMS 

State of New York. 



Feedebick W. Sander v. The State of New Yobk. 

Claim No. 5671. 

The raising, in pursuance of chapter 339 of the Laws of 1993, of 
the New York & Harlem railroad structure in Park avenue. New 

York city, which was formerly on or partially below the surface of the 
street, to an elevated structure, deprived the abutting owner of prop- 
erty right in his easements of light and air, and entitled him to com- 
peasation of which he could not be deprived either because the structure 
was erected under a State statute requiring it or because access to his 
property was increased by the raising of the structure. 

(Decided September 13, 1896.) 

In 1892, by chapter 338 of the laws of that year, the 
Legislature passed an act authorizing ihe appoint- 
ment of a board to secure the raising of the tracks of 
the New York & Harlem Railroad Company in Park 
avenue. The tracks were elevated pursuant to the 
statute referred to and the owners of property abut- 
ting upon Park avenue began proceedings against the 
railroad company and the State claiming damages for 
interference by the new structure with the access to 
their premises and for the obstruction of their light 
and air and for such damages as resulted from the 
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statement of case. 

noise and confusion incident to the construction of the 
improvement. The litigation seeking to hold the rail- 
road company and the State has had a devious course. 
One of the cases has gone to the United States Su- 
preme Court. {Muhlker v. Harlem R. R., 197 U. S. 
569.) The State, by Laws 1901, chapter 729, author- 
ized the Court of Claims to hear the claims of abutting 
owners for injuries caused by the change in grade and 
the erection of the viaduct of the railroad company. 
The claimant, Sander, recovered a judgment upon his 
first trial before the Court of Claims, which judgment 
was affirmed by the Appellate Division (98 A. D. 618), 
This judgment, however, was reversed by the Court 
of Appeals (182 N. Y. 400) upon the ground that the 
award included damages for which the railroad com- 
pany alone was liable, that is, the injuries which 
occurred after the railroad company began to run its 
trains. In the present claim the judgment follows the 
decision of the United States Supreme Court in the 
case above referred to and the claimant was awarded 
a judgment. The claim was one for $12,236 for dam- 
ages to premises No. 1640 Park avenue in the city 
of New York during the period from April 3, 1893, tO' 
April 29, 1898. 

Black, Olcott, Gruher<& Bonynge, for claimant. The 
title of claimant to premises is clear and undisputed, 
and as an abutting owner on Park avenue, his right 
to the easements of light, air, and access is well settled 
by judicial authority. [Sander v. The State, 182 N. Y. 
400; Sandpr v. B. E., 69 N. Y. Supp. 155; Lewis v. 
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Points of connael. 

R. R., 162 N. Y. 202, and cases cited; Matter of Borup, 
182 N. Y. 222.) The change from subway to viaduct 
was made with the authority of law (chapter 907, IT. S. 
Statates of 1890; chapter 339, Laws of New York, 
1892). The State is liable for any damages inflicted on 
claimant's property up to the time the railroad com- 
pany began to run their trains over the viaduct. The 
elements of damage are loss from vacancies, loss from 
diminution of rentals, and loss to the usable value 
of those portions of premises occupied by the owner. 
{Heine Case, 128 N. Y. 574 ; Kernockan Case, 128 N. Y. 
567 ; Mortimer Case, 29 N. Y. St. Eep. 265.) An abutting 
owner had special easement in a street, an invasion 
of which by the erection of a viaduct without com- 
pensation for such invasion was taking property with- 
out due process of law in contravention of the Federal 
Constitution. {Sander v. The State, 182 N. Y. 400; 
Muhlker v. Harlem R. R., 197 U. S. Rep. 568.) 

Julius M. Mayer, Attorney-General, and Willis H. 
Tennant, Deputy Attorney-General, for the State. The 
deed from Peter Poillon to the New York & Harlem 
Railroad Company is a defense to at least the central 
portion twenty-four feet in width of the viaduct struc- 
ture, including the two central or express tracks. (See 
Bissell V. N. Y. C. R. R. Co., 23 N. Y. 61; Perrin v. 
N. T. C. R. R. Co., 36 N. Y. 322; Mott v. Matt, 68 N. Y. 
246; Matter of Ladue, 118 N. Y. 213; Hennessy v. 
Murdoch, 137 N. Y. 317.) The decline in the rental 
income of claimant's premises is not fairly attrib- 
utable to the acts of the Park Avenue Board in con- 
structing the improvement in front thereof. {Conabeer 
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Opinion of the Court, per Swift, P. J. 



V. The New York & Harlem R. R. Co., 156 N. Y. 490.) 
Many of the acts of the Park Avenue Board or its 
contractors complained of were temporary distnrh- 
ances or occupations of the avenue and fall within the 
principle of damnum absque injuria. An action for 
damages for inconvenience and pecuniary loss by rea- 
son of public improvements in the absence of any 
negligence or unskillfulness cannot be maintained. 
{Plant V. Long Island R. R. Co., 10 Barb. 26; Matter 
of Squire, 125 N. Y. 131 ; 34 N. Y. St. Rep. 721, afflrwr 
ing 27 N. Y. St. Rep. 716; Benner v. Atlantic Dredging 
Co., 134 N. Y. 156; AUvaier v. Trustees of Canan- 
daigua, 124 N. Y. 602; Booth v. R., W. <& 0. T. R. R. 
Co., 140 N. Y. 267.) For a mere technical trespass the 
law awards no damages and equity affords no injunc- 
tive relief. (Newman v. Met. El. Ry. Co.,'ll8 N. Y. 
618; Boftm v. Met. El. Ry. Co., 129 N. Y. 576; O'Reilly 
V. N. Y. El. R. R. Co., 148 N. Y. 347; Bookman v. N. Y. 
El. R. R. Co., 137 N. Y. 302.) 

Swift, P. J. This is a cldm filed in the Court of 
Claims on the 7th day of June, 1901, nnder chapter 729 
of the Laws of 1901, to secure an award for damages 
to rental value of property, situate on the westerly 
side of Park avenue, in the city of New York, known 
as No. 1640 Park avenue. 

The owner of said premises, the claimant herein, 
asserts that the State is liable to him because a hoard 
of commissioners appointed by chapter 339 of the 
Laws of 1892, and therein directed to carry out said 
improvement by said act in raising the tracks of the 
New York & Harlem Railroad Company, which were 
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Opinion of the Court, par 



situated in the center of Park avenne where the New 
York & Harlem Railroad Company had operated its 
trains for manj' years in a depressed cut. 

The improvement required by chapter 339 of the 
Laws of 1892 was the raising of the tracks of the New 
York & Harlem Railroad Company from this de- 
pressed cut in which they had formerly been, and to 
elevate the tracks upon a new steel viaduct directly 
over the old tracks and extending the same fourteen 
feet above the surface of the street of Park avenue, 
and said act also required the filling in and pavement 
of Park avenue, making it a city street where pre- 
viously there had been this depressed cut in which 
the tracks of the New York & Harlem Eailroad Com- 
pany were laid. The claimant insists that he is enti- 
tled to damages resulting to him during the progress 
of the work of improvement until the railroad com- 
pany commenced running its trains over the new struc- 
ture, which was on February 16, 1897. The claim of 
the claimant herein is that the State, through its com- 
missioners and others, created a nuisance and ob- 
structed the light, air, and access to claimant's prop- 
erty, and that the noise, confusion, and obstruction 
incident to such improvement in front of claimant's 
property reduced the rental value of said property 
and asks the State to eompensate him therefor. 

There has been so much and varied litigation arising 
out of the Park avenue improvement and so many of 
the cases and decisions are now reported that I do not 
think it either profitable or instructive to enter into 
a history of thi,^ litigation, nor of the various ques- 
tions that have been heretofore determined by the 
courts. I deem it sufficient for the determination of 
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Opinion of the Court, per Swirr, P. J. 

this case to say that, in our opinion, the only qnestion 
we can determine is the amount of claimant's damage. 
I think the liability of the State for some damage has 
been fixed by the Supreme Court of the United Statea 
in the Muhlker Case, reported in 197 U. S. Reports, 
page 568. 

What then is claimant's damage) It is a very hard 
question to determine upon the proof in this case. 
Common sense would certainly compel us to say that 
the construction of a steel viaduct fourteen feet in 
height in front of claimant's premises and the attend- 
ant obstruction of the streets and the attendant noise 
of riveting steel structures, and the attendant noises, 
confusion, and obstruction of such building would in 
some degree make the abutting tenement property 
upon such street less desirable as a place of residence. 
The claimant upon the trial of this case put in evi- 
dence the whole number of vacancies or unoocupied 
flats in this building, 1640 Park avenue, during the 
construction of the new viaduct, and substantially 
asked this court to find that all of the vacancies were 
created by the construction of this viaduct and the 
attendant obstruction, confusion, and noise. 

The premises of the claimant herein are situated 
upon the corner of Park avenue and One Hundred and 
Sixteenth street in the city of New York, being fifty 
feet, five inches on Park avenue, and ninety feet on 
One Hundred and Sixteenth street. It is a five-story 
building, with flats front and rear, with an entrance 
to these flats on One Hundred and Sixteenth street, 
nearly 100 feet away from the work being done in 
Park avenue. The first floor front consists of a store 
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and fiat, the entrance to the store being on Park 
aveirae. The work of construction began abont April, 
1893, and it is proven in this ease that the rental 
value of claimant's property decreased during the time 
of the construction of this new viadnet, to wit, to Feb- 
ruary 16, 1897, This was also true of similar property 
in Harlem which was not situate in Park avenue and 
in no wise affected by this improvement in Park ave- 
nue. And it appears in this case that the rentals of 
claimant's property, 1640 Park avenue, had decreased 
nearly $500 per annum from 1889 to 1893, before the 
commencement of this work when it certainly could 
not be affected by the work of construction of this 
viaduct which did not begin until April, 1893, 

The work was completed so far as the State is con- 
cerned on the 16th of February, 1897. The depressed 
cut in Park avenue in which the tracks of the New 
York & Harlem Railroad Company were formerly 
laid was filled in; the streets were paved and made 
useful city streets in front of claimant's premises 
where this cut had theretofore existed. 

One would naturally suppose that if the vacancies 
in this building of claimant's were caused by the work 
being done upon the viaduct in Park avenue in front 
of the premises, that the greater part of the vacancies 
would be in the flats fronting Park avenue and nearer 
to the noise, confusion, and obstruction. There was no 
obstruction to the entrance to these flats on One Hun- 
dred and Sixteenth street, but it appears from the 
evidence in this case that the vacancies were consid- 
erably greater in the rear flats, and in those farther 
away from the noise and confusion incidental to this 
work. 
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OpinioD of the Court, per Swift, P. J. 

It was also proven upon the trial of this claim that 
the years 1893, 1894, and 1895, during which a part 
of this work was done, were years of great financial 
distress, and that tenants were seeking cheaper apart- 
ments and that this was true as to other apartments 
which were some distance away, upon other avenues 
in Harlem, and not at all eansed by the work of the 
oonstmetion of this viaduct. There is no direct proof 
that any tenant removed from these premises becanst: 
of the obstruction and interference naturally caused 
by this improvement, so that it is very difficult for 
any one to say just what damage the claimant has 
suffered by reason of this improvement in Park ave- 
nue. All witnesses agree to a decline in rental values 
of this property during the progress of this work, 
and it is equally true that there was a substantial 
decline before the work was commenced. The memo- 
randa in this case will apply substantially to the 
other cases tried at the same time, and to all other 
cases where claims are filed for damages caused by 
this work upon Park avenue, but the amount of dam- 
age will differ iu the different eases according to the 
particular merits of each case, while the general propo- 
sition as to damage in all the cases will be as indicated 
in the opinion of this case, and in fixing the amount 
of the damage in these cases, we take into considera- 
tion the fact that Park avenue in its improved con- 
dition is a benefit to the claimant's property in some 
degree. The claimant herein has suffered some dam- 
age, and we fix the amount at $25 per month from 
April 1, 1893, to February 16, 1897, being forty-six and 
one-half months, amounting in all to $1,162.50. 

All concur. 
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Wir.i.TAM B. Fbebe V. The State of New Tobk. 



Where the waters of a creek carry down dirt and gravel and forms 
a, bar at the mouth of the creek in the bottom of an abandoned canal, 
and in time of heavy rain the bar eo formed causes the waters of this 
creek to back up and overBow claimant's property. Beld, that tbe creek 
which overflowed being no part of the canal system of the State, 
without an enabling act the Court of Claims had no jurisdiction of the 

(Decided January 17, lOOS.) 

This is a claim for damage to land and premises and 
crops thereon'of the claimant in the towns of Dix and 
Montour Falls, Schuyler county, N. Y., by the over- 
flow of water from the Chemung canal. The amount 
claimed is $11,699. 

The nature of the action and the facts so far as 
material are stated In the opinion. 

George C. Austin for claimant. {Bellinger v. The 
New York Central Railroad, 23 N. Y. 42; Cott v. The 
Lewiston Railroad Co., 36 N. Y. 214; Pixley v. Clark, 
35 N. Y. 520; Mundy v. New York, L. E. <& W. R. R. 
Co., 75 Hun, 479; Shannahan v. State of New York, 57 
App. Div. 239 ; Heacock & Berry v. State of New York, 
105 N. Y. 246; Hartshorn v. Chaddock, 135 N. Y. 116; 
Dwight V. Proctor, 73 Hun, 265; Evans v. Keystone 
Gas Co., 148 N. Y. 112; Disbrow v. Westchester Hard- 
wood Co., 164 N. Y. 415.) 

Julius M. Mayer, Attorney-General, and Willis H. 
Tennant, Deputy Attorney-General, for the State. 
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opinion of the Court, per SwnT, P. J. 

Claimant appealed to the Appellate Division April 
11, 1905. June 18, 1906, judgment of the Court of 
Claims was unanimously affirmed by Appellate Divi- 
sion. No opinion. 'See 113 Appellate Division 893. 

Swift, P. J. The defendant seeks to recover dam- 
ages from the State of New York, resulting from the 
alleged neglect of the State authorities in caring for 
what is known as the Seneca lake level of the Che- 
mung canal. 

The negligence of the State attempted to be estab- 
lished upon the trial of tliis claim was in permitting 
the water of Glen creek at "VVatkins, N. Y., to be dis- 
charged into the canal and carry into the canal sand 
and gravel which formed a bar across the canal and 
prevented the waters in the Seneca lake level of the 
canal from emptying freely into the lake. 

Prior to the trial of the claim the premises in ques- 
tion and the Chemung canal from Montour Falls to 
Seneca lake and surrounding lands were viewed by the 
court. 

There is no doubt that a bar formed in the canal 
at the place where Glen creek discharges its waters 
into the canal and that the bar extended nearly across 
the canal and was of about the same height as the bank 
of the canal. 

It is the bar which it is claimed caused the in- 
jury to claimant by obstructing the flow of the water 
into Seneca lake and flooding it back upon and over 
claimant's property. 

The Seneca lake level of the Chemung canal extends 
from Seneca lake at Watkins in a southerly direction 
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to Montour Falls and the lands adjoining on each side 
of the eanal are low and swampy. 

The land of the claimant lies on the westerly side of 
the canal near Montour Falls and a distance of two 
miles or more from this bar in the canal, and claimant 
drains his property into Seneca lake level of the canal 
by means of drains constructed by himself. 

The claimant also claims that in the towpath bank 
of the canal there were breaks where the water of 
Catherine creek, which runs easterly of the canal and 
in a general direction parallel to the canal, runs into 
the canal. At Montour Falls, Fall creek comes from the 
west and falls over the westerly bank of the valley into 
the valley of the Chemung canal and runs northeast- 
erly into Catherine creek and southerly of the south 
«nd of the Seneca lake level of the Chemung canal. 

On the south line of claimant's land a creek called 
"Aunt 'Sarah's creek " flows in an easterly direction 
and into the canal. 

In 1901 and 1902 there were heavy rains and the 
claimant claims his property was flooded and his crops 
destroyed and the land injured, and presents a claim 
for $11,699. 

The first question to be determined by the court is 
whether the State is liable or not. 

It appears from the evidence that in time of heavy 
rains there are eight or nine small streams coming over 
the hills to the west of claimant's farm and that this 
water must go into either Fall creek, Catherine creek, 
or the canal, and that much of this water must go into 
this canal. 

Lying between the claimant's farm and the canal is 
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the track of the Northern Central railroad, "which track 
is about three feet higher than the land on either side. 

During these freshets the creeks known as Fall creek 
and Catherine creek overflowed their banks and the 
whole country was flooded and the railroad tracks 
covered with water, and the water from Fall creek ran 
over claimant's property. 

When the court inspected this property there was 
water standing on portions of claimant's land and it 
was a very dry season, no water coming from the canal 
on to claimant's land. 

It appears from the evidence of Philip H. Dater, 
civil engineer, who had examined this portion of the 
canal and Catherine and Fall creeks, that Catherine 
creek is a dead level with water of the Seneca lake for 
more than one-half of the distance from the lake to 
Montour Falls, and is on a level with the water in 
Seneca lake, and that Catherine creek and Fall creek 
are in no way connected with this canal. 

That there is no fall in the canal from Montour Falls 
to Seneca lake; that he made measurements of the 
water in the Seneca lake level in 1900, before any dam- 
age wa.s claimed by this claimant, and at that time 
there was a bar in the canal at the junction of Glen 
creek with the canal and a portion of the bar above the 
water; that the water in the canal in 1903 was fifteen to 
sixteen inches higher than in 1900; that the height of 
the water in the Seneca lake level of the canal was ex- 
actly the same height on the south side of the bar as 
on the north, which is the level of Seneca lake. 

It also appears that as to the farm of the claimant, 
that he liad taken measurements of the elevation of 
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claimant's land and that a large part of claimant's 
land is from one or two inches to a foot and a half 
lower than the water level of the lake. 

There is a system of ditches that takes the water 
coming down over the bluff on the west side of the 
valley and carries it into the canal, and the canal is 
the natural drainage for the land of claimant and 
others, and it appears from testimony of the engineer 
that the water of Aunt Sarah's creek would spread oat 
upon the land if not conducted to the lake by means 
of the canal. 

At the time of the overflow of the claimant's land 
there were several rain storms in that locality; G-len 
creek that flows into the canal at Watkins was over- 
flowing its banks and running over the bar referred to 
as described by the witnesses. 

Upon a careful examination of the premises and sur- 
rounding country and of all the evidence in this case 
I am of the opinion that the damages to the claimant 
was not caused by the bar which formed in the canal 
at the mouth of Glen creek and that the flooding of 
claimant's property and the damage sustained came 
■ from the water of Fall creek and Aunt Sarah's creek 
and Catherine creek and that this whole country was 
flooded and would have been had there been no bar at 
the mouth of Glen creek. 

There was some proof in the case tending to show 
that the State was negligent in not properly caring for 
the water course of Fall creek and Catherine creek, and 
a number of cases tried with this ease were submitted 
with this case as the question of the liability of the 
State rests upon the same proof as to all these cases. 
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Even were it proven that the State was negligent in 
this respect, I am of the opinion that neither Catherine 
creek nor Fall creek are any part of the canal system 
of the State nor in any way connected with it and that 
this court has no jurisdiction without an enabling act. 

I am of the opinion that there is not sufficient proof 
that the damage to the claimant was caused by the 
negligence of the State or any of its officers or ser- 
vants, and that judgment should be in favor of the 
State. 

All concur. 

"William Bristol, an Infant, by Elizabeth Bristol, 
His Guardian ad litem, v. The State of New York. 



Where it appeared that the claimant, a boy ot eight jears of ago- 
and upwards, stood deliberately at the end of a lift bridge and placet! 
his foot upon the flagstone on which the iron gtrdere would descend 
when the bridge was lowered, and the descent of the bridge when 
lowered waa not rapid but required thirty seconds to descend eleven feet ; 
that the descent would have attracted the notice of any person standiDg~ 
near it whose attention was not otherwise engaged; that claimant 
failed to take that prudence and care which even a child of that 
age ought to have done; that the descent was slow enough so that if he- 
had noticed the girder even when it was descending to the height of 
his head or shoulders there was plenty of time to have removed himself 
from the place ot danger. Held, that claimant was guilty of contri- 
butory negligence and is not entitled to recover for the injury received 
because of such contributory negligence on hia part. 

(Decided December 14. 1905.) 
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Fointn of counsel . 

This is a claim for the smn of $5,000 for personal in- 
juries received by William Bristol, an infant, at the 
lift bridge over the Erie canal at West Main street in 
the city of Syracuse, Onondaga county, by the careless 
and negligent operation by the State, its officers and 



The nature of the action and the facts so far as. 
material are stated in the opinion. 

Costello, Welch d Costello, for claimant. The State 
is guilty of negligence for having neglected and failed 
to put rails or guards, and for failing to have a man 
on the bridge at the east side. (Chiskolm v. The State,. 
141 N. Y. 246.) 

The claimant at the time of the injury was only a 
little over eight years of age. He was bound only to 
exercise that degree of care which could only he reason- 
ably expected of one of his years. {Zwock v. N. Y., L. 
E. & TT. R. R. Co., 160 N. Y. 362; Costello v. Third 
Avenue R. R. Co., 161 N. Y. 317; Hill v. Raltimore <& 
N. T. R. R. Co., 75 App. Div. 325.) 

The claimant at the time of the accident was not a 
trespasser. {Rexfordv. State of New York, 105 N. Y. 
229.) 

Julius M. Mayer, Attorney-General, and Willis H. 
Tennant, Deputy Attomey-G-eneral, for the State. The 
proposition that contributory negligence prevents a 
recovery in case of personal injurj' is so well estab- 
lished that no authorities need be cited, but a few 



.dbyGoogle 



16 Bristol v. The State op New Yoek. 

Opinion of the Court, per Swift, P, J. 
. — — _ — . -_ t-^ 

authorities will be mentioned. (Joyce on Dam., § 177, 
p. 177, vol, 1.) " The doctrine of contributory negli- 
gence is applicable to children as well as to adults." 
(Honegsberger v. R. R. Co.', 1 Keyes, 570, 572, 573 
[Court of Appeals, 1864].) 

Swift, P. J. The claimant in this case, a boy of the 
age of eight years and three months, was injured at a 
bridge over the eanal in the city of Syracuse, and al- 
leges that the injury was received through the negli- 
gence and carelessness of the 'State of New York, for 
the following reasons : 

1. The State was negligent in the construction of 
the bridge. 

2. For having neglected to put up rails or guards to 
keep people from passing under iron girders when the 
bridge was lowered. 

3. For failing to have a man on the bridge to warn 
people from these girders. 

The bridge in question is constructed over the oanal 
and towpath, the towpath passing under the end of the 
bridge, and the girders that support the bridge are 
long enough on the towpath side to reach across the 
towpath and suspend the bridge over the towpath and 
resting on flagstones in the street. It is a lift bridge 
and lifts about eleven feet above the street, and wi^ 
nesses who had tested as to time stated that the bridge 
would be lowered this eleven feet in thirty seconds. 
As the bridge was lowered the ends of these girders 
which project into the street would be lowered, so that 
they would rest on the stone flagging in the street. 
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•^ Opinion of the Court, per Swivr, P. J. 
, .■■ ^ 

These flagstones upon -which the girders rested were 
raised above the level of the sidewalk about seven 
IHwifces, ^and were not guarded *i :*«y way by guard 
rails or inclosed in any manner. 

There was an ample sidewalk on each side of the 
bridge for pedestrians to pass. The girders when 
Id^fered upon the flagstoiles fcame downto^lhe-eiSige of 
the sidewalk upon the inner side of the walk toward 
the center of the bridge, and were up to the edge of 
the walk, hut raised about seven inches above the level 
of the walk. 

Ordinarily there had been a man stationed at this 
end of the bridge when it was raised and lowered for 
the passage of canal boats. The evidence discloses that 
there was hut one bridge tender on the day of the ac- 
cident. 

The parents of the claimant lived on the westerly 
side of the canal, the father being employed in a pot- 
tery on t^e easterly side of the canal and about three 
blocks distant from his home. On the day of the acci- 
dent the claimant had been sent about noon from his 
■ home to the place where his father was employed for 
the purpose of carrying his father's dinner. He had 
crossed the bridge and delivered the dinner and was 
on his way home. As he came to this bridge it was 
raised for the passage of a canal Taoat. The evidence 
shows that the boy waited for the bridge to be lowered 
and stood with one foot upon this flagstone, which wasi 
raised seven inches above the walk and upon which 
the girders rested when the bridge was lowered. It 
appeared that his attttntion was fixed upon a canal 
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Opinion o( the Court, per SwiPr, P. J. 

iKtat -which was passing in the canal, and that the 
bridge was lowered and that the boy's foot was caught 
between the flagstone and the girder; that his foot was 
crashed so that it necessitated the amputation of the 
large toe and the next one to it on the right foot at the 
second joint. 

The only questions in this ease are whether the State 
was negligent, and if so, if the claimant himself was 
free from negligence. It does not appear from the 
evidence that there was negligence of the State in the 
construction of the bridge. The most serious question 
of negligence upon the part of the State is the failure 
of the State to have a proper number of bridge tenders 
in charge of the bridge to warn people of the raising 
or lowering of the bridge, and it seems that at the 
time of the injury there was no watchman or bridge 
tender on the easterly end of the bridge where the in- 
jury occurred. This might constitute negligence upon 
the part of the State and entitle claimant to recover if 
the claimant himself was free from negligence, but I 
think from the evidence in this case it cannot be said 
that the claimant was free from negligence on his part. 
While it is true that the claimant is a boy of the age 
of eight years and three months, and should not be 
charged with greater care of himself than a child of 
that age would ordinarily possess, yet the evidence in 
this ease shows that with an abundance of room on 
either sidewalk he stood deliberately at the end of the 
bridge and placed his foot upon the fiagstone on which 
the iron girders would descend when the bridge was 
lowered. 
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It appears from the evidence that the descent of the 
bridge when it was lowered was not rapid; that it 
required thirty seconds to descend eleven feet, and that . 
the descent would have attracted the notice of any 
person standing near it whose attention was not other- 
wise engaged. Yet the claimant asks us to believe that 
■ he stood with one foot deliberately placed upon the 
Sagstone upon which this girder would descend and 
allowed it to remain there nntil the ^rder had de- 
scended to the flagstone and caught the toe of his right 
foot between it and the flag. 

Under these circumstances I do not think it can be 
said that the claimant himself was free from negli- 
gence, or free from that prudence and care wtich even 
a child of that age ought to have exercised; tiiat he 
stood with his foot upon the flagstone with the bridge 
descending by his side, and the girder must neces- 
sarily have passed very close to his head and the side 
of his body in order to have reached the flagstone 
upon which his foot rested, and the descent was slow 
enough so that if he had noticed the girder even when 
it had descended to the height of his head or shoulders, 
there was plenty of time to have removed himself 
from a place of danger had his attention not been 
otherwise engaged. 

I am of the opinion in this case that the injury was 
caused by the contributorj' negligence of the claimant 
and that the award should be in favor of the State. 

All concur. 
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Opinion of the Court, per Swift, P. J, 

Geosgb a. Gillette v. The State of New York. 

CUim Mo. 8241. 

'Wbere -an emi;lojee of the SUte fai ifharge iff & lift bridge over the 
Brie cuial gave warning to claimant intending to croHs the bridge that 
it WM about to be raised by giving the warning signal and also the 
danger «^al by swinging his lai^ and that notwithstanding tht 
warning the claimant, who was riding a bicycle, came upon the bridge, 
and th&t after he was upon eaid bridge was again warned to stay on 
as he had not time to cross before it would be raised, but kept on 
and rode to the other end of the bridge and was thrown to the pave- 
ment below and injured. Held, the employees of the State in charge of 
the bridge were not negligent in operating the same and that claimant, 
in attempting to cross the bridge after the warning signals had b^n 
given and after the bridge tender had Warned him not to proceed 
further, was guilty of contributory- negligence and cannot recover. 

(Decided September 18, 1006.) 

This is a claim for the sum of $26,245.80 for dam- 
ages for personal injuries to claimant by the negligent 
operating of the lift bridge over the Erie oanal at West 
Main street in the city of Rochester, Monroe county, 
N. Y., by the State, its officers and femployees. 

The nature of the action and the facts so far as 
material are stated in the opinion. 

George A. Gillette, in person. 

Julius M. Mayer, Attorney-General, and Willis H. 
Tennant, Deputy Attorney-General, for ttie State. 

Swift, P. J. This claim is made against the State 
of New York for the sum of $26,245.80, alleging that 
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Opinion of the Court, per Swirr, P. J. 

the state was guilty of negligence in the operation of 
a lift bridge over the Erie canal on West Main street 
in the city of Rochester, and that on the 24th day of 
September, 1905, the claimant was passing westerly on 
"West Main street in the city of Rochester on his 
bicycle ; that while passing along said highway for the 
purpose of crossing said canal, the claimant entered 
upon the lift bridge over the Erie canal, and alleges 
that while on the bridge, the bridge tenders carelessly 
and negligently lifted the bridge withont any warning 
to the claimant, and that while the bridge was being 
raised, the bridge tenders permitted the claimant to 
enter npon the bridge withont giving him any warning 
whatever, and that the claimant entered upon the 
bridge and proceeded to cross the same upon his 
bicycle, and that while crossing the bridge the bridge 
was raised so that when the claimant reached the far- 
ther end of the bridge he was thrown a distance of 
some four or five feet from the bridge on to the pave- 
ment of the street below, suffering the injuries com- 
plained of. 

It appears in this case that while the bridge may not 
have been lighted as completely as it might have been, 
yet, after the claimant entered upon the bridge, one 
of the bridge tenders stepped out from the sidewalk 
into the traveled part of the bridge used by teams, and 
upon which part the claimant was riding with his bi- 
cycle ; that the bridge tender swung a red lantern as a 
signal of danger; that the claimant ran into and 
against the said bridge tender with his wheel, or so 
nearly that the claimant stopped and rested one foot 
from his wheel on the bridge and had a conversation 
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with the bridge tender, or some words passed between 
them. The bridge tender stated that he told the claim- 
ant at that time to stay on the bridge, that he had not 
fime to cross the bridge before the bridge wonld be 
lifted, bnt notwithstanding this warning, the claimant 
started again upon his wheel and passed on to the 
westerly end of fhe bridge and was thrown bo the 
pavement below. The claimant himself admits thai he 
saw this man npon the bridge, and that the man said 
something to him, but he seems to have forgotten what 
the bridge tender said. 

It also appears in the ease from the bridge tender, 
whose duty it was to ring the bell to give warning to 
people intending to cross the bridge, that it was about 
to be raised, and also from another witness who was 
standing on the walk on West Main street, a short 
distance from the bridge, that the bell or warning sig- 
nal was sounded for some time previous to the lifting 
of the bridge. 

The court, upon the trial of this case, was satisfied 
that there was no negligence shown upon the part of 
the State officers in charge of the bridge, and we find 
tliat the proper warning signal was given and tihat the 
bridge tender was in the center of the bridge swin^ng 
the danger signal (being Ms lantern), and warned the 
claimant not to proceed further, as he had no time to 
cross the bridge before it would be raised. 

The young son of the claimant was upon a wheel 
or bicycle but a short distance behind his father. 
They were both upon the bridge. The son observed 
the warning signal and stopped upon the bridge and 
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■was raised up with the bridge, and was Tmhurt. There 
'was nothing to prevent the claimant in this case when 
he had partially dismounted from his wheel by eoming 
in contact with the bridge tender, and after the bridge 
tender 'had given him the warning, to have remained 
upon the bridge. There was no obstrnction above the 
bridge to render it unsafe for him to remain there and 
to be lifted with the bridge in the same manner in 
■which the son of claimant was lifted with the bridge. 

It is the opinion of the court that the claimant in 
this case, upon these facts, was guilty of contributory 
negligence in attempting to cross the bridge in the 
dark after the warning signal had been given, and 
after the bridge tender bad warned him not to proceed 
farther. For these reasons we think this claim sihould 
Tie dismissed. 

All concur. 

William Dimmock v. The State of New York. 

Clftlm No. 7426. 

By Bection 264 of the Code of Civil Procedure the Court of Claims 
has juriBdiction to hear a private claim against the State, but it is like- 
wiie true that the sovereign power cannot be sued without its consent. 
No such consent is shown or pleaded in tnis claim. No claim in behalf 
of a citizen can be maintained against the State for injuries occasioned 
by the negligence or misfeaaance of its agent except when it has by 
l^slative enactment assumed such liability. That no enabling act 
having been passed by the L^islature conferring jurisdiction upon this 
court to hear and determine the claim of the claimant, the court has 
no jurisdiction to hear the same. 

(Decided December 14, 1905.) 
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Opinion of the Court, per Mukiat, J, 

This claim is for the som of $25,000 for damages for 
personal injaries caused by the alleged nnskillful and 
negligent conduct of the officers, managers, servants, 
and agents of the Metropolitan Hospital on Black- 
well's island, borough of Manhattan and city of New 
York and was dismissed. 

The nature of the action and the facts so far aa 
material are stated in the opinion. 

Black, Olcott, Gruber & Bonynge, for claimant. 

Julius M. Mayer, Attorney-General, and Willis J?. 
Tennant, Deputy Attorney-General, for the State. 

MuBEAY, J. It has always been assimied that the 
Court of Claims has no jurisdiction in this class of 
cases without an enabling act. 

It ia true the Code, § 264, provides that the court 
has jurisdiction to hear a private claim against the 
State. But it is likewise true that the sovereign power 
cannot be sued without its consent. No such consent 
is shown or pleaded in this ease. 

In Lewis v. State (96 N. Y. 71), it was held the State 
was not liable for negligence or misfeasance of its 
agents unless such liability has been voluntarily as- 
sumed by Legislature enactment. 

In Spitlorf V. State (108 N. Y. 205), this principle 
was affirmed, the court saying : 

" No claim on behalf of a citizen can be maintained 
against the State for injuries occasioned by the negli- 
gence or misfeasance of its agents except when it has 
by legislative enactment assumed such liability." 
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Statemout of case. 

In thia case the claimant alleges that he was injured 
by an unskillful operation performed npon his eyes by 
a physician attached to, or connected with, the Metro- 
politan Hospital, which it is claimed is one of the 
hospitals under the supervision of the Commissioners 
of Charities. 

I think this case comes within the purview of the 
authorities. The claim should therefore be dismissed 
on the ground that the Court of Claims has no juris- 
diction to hear the same. 

All concur. 



Lena B. McIntyre and Cham-es W. McIntybe v. The 
State of New Yokk. 

Claim No. 9489. 

Where the State ot New York built a canal in the vicinity of the 
claimant's property jearB ago but abandoned this canal and constructed 
a, new one, and in the construction of said new canal cut off certain 
pipes that were laid across the claimant'^ land from the old canal to the 
present Erie canal, and by reason of the cutting off of the said pipes 
the claimant's property was flooded. Held, that the State had a 
right in the conBtruction of the new canal to sever these pipes and 
that it was not liable for any damage that might be done thereby to 
the claimant's property and that the claim should be dismissed. 

(Decided May 22, 1905.) 

This was a claim for $284.83 for damages to prem- 
ises and property thereon situate in the town of El- 
bridge, Onondaga county, by overflow of water from 
the old Erie canal and Carpenter's brook. 
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Opinion of tiie Court, per Mub&at, J. 

The nature of the action and the facts so far as 
material are stated in the opinion. 

Gill d Stillwell, for claimant. 



Julius M. Mayer, Attorney-Oeneral, and Willis H. 
Tennant, Deputy Attorney-General, for the State. 

MuBRAY, J. The olaimMits are the owners of about 
an acre and a quarter of land in the hamlet of Peru, 
Onondaga county, with the buildings thereon, contig- 
uous to the canal. 

It seems that at a remote period the State of New 
York built a canal in the vicinity of what is now the 
claimants 'property, but some years ago abandoned 
this old canal and the new canal now maintained was 
constructed by the State; that from the old canal a 
pipe was laid which ran across the claimants' land to 
the present Erie canal. Presumably about the year 
1899 certain repairs or improvements were made and 
this pipe line was cut off at what is known as the Peru 
highway. The pipe was undoubtedly in poor repair 
and it leaked badly at many places. 

In the first part of March, 1902, there was a heavy 
rainfall accompanied by a thaw which caused the snow 
then on the ground to melt rapidly and both the melt- 
ing snow and the heavy falUng rain more than filled 
the old canal. 

The leaking condition of the pipe and the cut off 
caused an overflow and the inundation of the cellars 
of the claimants' buildings and the damage com- 
plained of. 
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statement of ca^e. 

It is the opinion of the court that no liability on the 
part of the State has been shown and that the claim 
should be dismissed. 

All concur. 

Heney p. Bubqabd v. The State of New York. 

' Claim Mo. 7966. 

A BTibordinate officer of the State baa no power or authority to vary 
or extend a written contract made between the State and a claimant. 
A local agent, architect, or division engin^r is such a suliordiiuite 
oCEeer and has no power to vary a contract so as to bind the State. 
Where additional work or better material than the contract requires 
U ordered by a subordinate officer, compliance of a contractor must 
be regarded as voluntary service even though the State acquires the 
benefit by the change. Where one deals with a public officer he la 
bound to take notice of the scope and limitation of hia authority. 

(Decided Xovemt«r 21, 1B05.) 

This claim was for the sum of $18,078.95 for dam- 
ages for making incorrect plans and changing the 
specifications and measurements for the construction 
of White's Corners plank road, Erie county, in the 
State of New York. 

The Court finds that the claimant was not entitled 
to recover, from which decision the claimant appealed 
November 2, 1906. 

The nature of the action and the facts so far as 
material are stated in the opinion. 

O'Malley, Smith <& O'Malley, for claimant. 

DigmzedbyGoOgle 
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Opiuion of the Court, per Mv'bbat, J. 

Julius M. Mayer, Attorney-General, and Willis H, 
Tennant, Deputy Attorney-General, for the State. 

Murray, J. On the trial of this case the claimant 
abandoned all the damages asked for, excepting the 
item of $1,678.79 which he claimed due him from the 
State by reason of the change made in the material 
used in the building of the highway in question. 

In the year 1898 the claimant entered into a con- 
tract with the State for the building and construction 
of six and fifty-four hundretbs miles of the White's. 
Corners plank road between the city of Buffalo and 
the village of Hamburg in the county of Erie. His 
claim in respect to the above-mentioned item is: 
That when the printed proposals imiting bids for this 
work were issued by the State, he submitted samples 
of the stone which he proposed to use in the construc- 
tion of the road. That during the progress of the work 
the agent of the State, a division engineer, rejected 
the stone of the sample which it is claimed was submit- 
ted to and accepted by the State Engiueer and re- 
quired him to use stone known as Yamerthal Flint 
which was more expensive than stone of the quality 
of the sample submitted. That when this request was- 
made he complied with it, contending that he would 
not waive any of his rights against the State to com- 
pensation for damages because of the extra cost of 
substituting and using the Yamerthal Flint. 

The road was built, and the claimant was paid the 
contract price agreed to by the State. In 1904, May 
6th, the usual enabling act was passed by the Legis- 
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Opinion of the Court, per Mvbbat, J. 

latare authorizing the presentation of the claim to tbis 
court. 

The contract provided: "-ShMddi&ny -woirk -be re- 
■quired that inthe judgment of the Stale Engineer lanot 
ineludfid under these specifications, or not covered hy 
the prices namedin the contract such work shallbedone 
pursuant tv the State Engineer's written "direetions 
after a price therefor shall have been agreed upon " 
and other clauses construable and evidently intended 
to mean that the contract should not be changed with- 
out the direction of the State Engineer. 

On the threshold of the ease two pertinent ques- 
tions arise : 

1. If the claimant had a legal contract with the State 
permitting him to use stone of the kind and quality 
of the sample furnished, he could have relied upon 
that and refused to use and substitute the Yamerthal 
riint. The State then had no right to require a change 
of the stone and if its division engineer insisted, the 
claimant could have declined to follow the directions 
given and if not allowed to complete his contract might 
have maintained an action for damages or he could 
bave communicated with the State Engineer and Sur- 
veyor and given the proper authority and opportunity 
to determine whether the directions should be insisted 
on or not. 

2. If the division engineer had the right to require 
the change of the stone, and this was the theory upon 
which the case was tried, then had the division en- 
gineer personally the authority to bind the State to a 
modification of the contract to pay the claimant as for 
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additional work done, the alleged extra cost of furnish- 
ing and using Yamerthal Flint in the construction of 
the " good road." 

The contract as seen provided, if the work was not 
covered by the prices named, then extra work was to 
he done pursuant to the written directions of the State 
Engineer after a price for it should have been agreed - 
upon. 

The claimant did not apply to the State En^neer 
for any written directions nor did he agree with him 
. to be paid any additional price. His counsel excused 
any effort to obtain this direction by stating on the 
trial, the claimant didn't want to waste his time or 
incur the expense of going to Albany to see the State 
Engineer and Surveyor, and relied on conversations. 
had with the division engineer. 

The evidence shows that conversations or negotia- 
tions were had by claimant with the division engineer 
respecting the ohange of the stone. 

The specifications provided that the " top course 
should consist of Yamerthal limestone or other lime- 
stone equally hard. ' ' It appears from Mr. Eockwood 's . 
letter (infra), the claimant had other stone and after 
they were nsed was to procure the Yamerthal. 

The claimant testified (sten. min., pp. 30, 31): 

" ilr. Eockwood objected to the stone being used. 
He said the stone wasn't according to specifications 

" I said, all right, if you don't want this stone before 
you, you will get other stone, but I don't waive any 
rights I may have in the matter." 
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It is not claimed that the division engineer made any 
express promise, and I doubt if any specific agreement 
was made by him to pay any definite sum. I think the 
substance of these conversations were contained in the 
letter of Mr, Eockwood, the division engineer, dated 
May 22, 1899. But it will be noticed in this letter the 
■ division engineer expressly declares " None of which 
to be binding upon the State until approved by the 
State Engineer." 

The claimant made no effort to procure this ap- 
proval. If it were " not covered by the prices named " 
he must have known it was required by his contract 
and he had additional notice by this letter that it was 
necessary. But he did nothing and contented himself 
with the announcement, he didn't waive his rights. He 
was evidently lax or negligent, at least, in taking no 
precautionary steips to avoid legal controversy. 

But assuming that the claimant's utmost contention 
is true that he was not obliged to use *' Yamerthal 
Flint " and that the division engineer did agree that 
the State would eomp'ensate Mr. Burgard for the use 
of the substituted stone, the question then would be, 
could he, a division engineer, by his promise, bind the 
State? I think not. 

One dealing with a public oflScer is bound to take 
notice of the scope and limitation of his authority. It 
is a matter of record, and courts as well as individuals 
must take notice of the extent of the authority con- 
ferred upon a person acting in an official capacity. 
Clark V. Skylis Agency, vol. 1, pp. 478, 479, § 205; 
Whiteside v. V. S., 93 U. S. 24; Belafield v. State, 26 
Wend. 192, 222, 223; People v. Brandreth, 36 N. Y. 
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191; People Y. Van Nort, 15 Abb. Pr. U. S. 242; 
Miller v. Board, 73 N. Y. St. Rep. 443. 

'Vf&thr4IieH;ontract befowthem iite -agcJltSMtf^^v- 
ermnent'have but one duty to perform. That is to see 
tiie contract is carried out according to its letter and 
spirit. No authority is given them to extend the eon- 
tract; and ^0 conduct of i^eirs c*n estop the govern- 
ment from asserting its rights. {Pine River Logging 
Co. V. U. 8., 186 U. S. 279, 291; Eerwan v. Murphy, 
189 U. S. 35, 54.) 

Where additional work or better material than con- 
tract requires is ordered by a subordinate ofl&cer, com- 
pliance of contractor must be regarded as voluntary 
service even though the defendants acquire a benefit 
by the change. A govermnent cannot thus be com- 
pelled to build a better building than was intended. 

A local agent, architect, or a division engineer is 
such a subordinate ofl5cer and has no power to vary a 
contract or to bind the govermnent. Driscoll's Case, 
34 U. S. Ct. Cla. 503, 509, 524; Barton v. U. S. Ct. Cls., 
514, 547; Ford's Case, 17 U. S. Ct. Cls. 60; Potter v. 
U. 8. Fed. Rep., 49, 50, 54.) 

The case of Hawkins v. V. 8. {96 U. S. 689), is al- 
most parallel with the case at bar. Here A. agreed to 
furnish stone of certain description under a contract 
which pro\'ided no departure should be made from its 
conditions without written consent, etc. The assistant 
superintendent declined to receive certain of the stones 
although they were within the description of the con- 
tract and required A. to furnish other of a different 
and more expensive kind, which the latter did; held A. 
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was bound to take notice of tlie fact that the assistant 
superintendent had no power to vary the contract. 

The court say: "All that is proved is that he 
maintained that the first parcel of stone delivered was 
up to contract and that he protested in presence of in- 
spector and superintendent tliat he was required to 
furnish stone superior to that described in contract 
and that he announced to them his intention to make 
claim for extra allowance, (p. 693). What he alleges is 
that he was required by assistant superintendent to 
furnish better stone than that specified in the written 
agreement. Proof of that allegation is exhibited but 
there is no proof that assistant superintendent ever 
promised that the United States should pay for the 
stone any greater sum than the contract price and if 
he had so promised it would not have bound the United 
States (pp. 693, 696, and cases cited). 

In this case Mr. Eockwood didn't claim any right 
to bind the State. His letter states: " It wasn't bind- 
ing upon the State until approved by the State En- 
gineer." If the claimant, by his negligence, ignorance, 
or mistake, made no effort to and did not procure 
this approval any alleged loss must be his own. 

To establish a rule that any subordinate employee 
of t)he State could bind the State by any enlargement, 
diminution, or variation of a contract would in my 
opinion be a dangerous principle to establish. It 
would open the door to favoritism, fraud, and col- 
lusion, and a floodgate to litigation as has been so 
well said. {Lee v. Munroe, 7 Cranch, 370; Clark v. 
Skylis Agency, vol. 1, pp. 478, 479, § 205.) " It is better 
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that an individnal should now and then suffer • • • 
than to introduce a rule against an abuse of which by 
improper collusion it would be very difficult for the 
public to protect itself," 

For these reasons I am of the opinion the claim 
herein should be dismissed and judgment rendered 
for the State. 

All concur. 

CouKTT OP Monroe v. The State of New York. 

Claim No. 7795, 

A claim against the State cannot be barred by lapee of time bo long 
aa there waa no tribunal in exiatence with authority to adjudicate upon 
it. The State could not be aued unless it created a tribunal to be»r 
and determine eucb claim aa the one at bar. By chapter 103 of the 
Laws of 1904, passed March 2S, 1904, the Legislature conferred upon the 
Court of Claims jurisdiction to hear, audit, and determine auch elaima 
and render judgment thereon notwithstanding Uie lapse of time ainee 
the accruing of said claim, provided tuay claim thereunder ahall be 
filed with the Court of Claima within aix montha after the pasaage 
of the act. Thia claim was flled September 28, 1904. The Statute ol 
Limitation has no application here and the claimant ia entitled to 

(Decided December 14, 1005.) 

This was a claim for the sum of $1,782.50, filed with 
the Court of Claims to recover from the State taxes 
collected from or paid by railroads in the towns of 
Monroe county bonded to aid such railroads and paid 
by the county treasurer to the State of New York. 

The nature of the action and the facts so far as ma- 
terial are stated in the opinion. 
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Arthur Warren, for claimant. 

Julius M. Mayer, Attorney-General, and Willis H. 
Tennant, Depnty Attorney-General, for the State. 

MuEBAY, J. The only question to be considered in 
this case is whether the claim is barred by the Statute 
of Limitations. 

The learned Attorney-General claims there is no lia- 
bility on the part of the State for the reason that the 
amomits claimed were due after the expiration of the 
bonds in question and consequently are not legal 
claims against the State. 

In County of Ulster v. State (177 N. Y. 189), the 
Court of Appeals passed upon tlie liability of the 
State and held "A county which as a part of its 
State tax paid into the State treasury money derived 
from taxes levied on railroads • * • may recover 
the amount thereof from the State upon due presenta- 
tion and proof of its claims under chapter 336, Laws 
of 1899, authorizing the State Court of Claims to hear 
and determine such claims. The liability of the State 
to refund the moneys illegally received being precisely 
identical with that of the county to refund." 

This case was decided January 12, 1904, and very 
soon thereafter the Legislature passed chapter 163, 
Laws of 1904, which became a law March 28, 1904, and 
was an act which conferred upon the Court of Claims 
jurisdiction to hear, audit, and determine these claims, 
and render judgment against the .State without in- 
terest. 

Section 3 provides: " No judgment shall he ren- 
dered against the State unless the facts proved shall 
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make out a case against the State which would create 
a liability were the same established against an indi- 
vidual municipality or * " " notwithstanding the 
. lapse of time since the accruing of said damages, pro- 
vided any claims hereunder shall he filed with the 
Court of Claims within six months after the passage 
of this act." 

This was practically the same as chapter 336, Laws 
of 1899, which heoame a law April 17, 1899. 

While it is true that if a claim which would, as be- 
tween citizens, be outlawed by lapse of time, the Legis- 
lature cannot provide for its allowance against the 
State, yet in Ulster County v. State {supra), this 
question was raised and the court say : 

"The Statute of Limitations which was urged 
* * • has no application here because this court 
has held that a claim against the State cannot be 
barred by lapse of time so long as there was no tri- 
bunal in existence with authority to adjudicate upon 
it," page 194. 

" The State could not be sued unless and until it 
created a tribunal to hear and determine such claims 
as the one at bar, while the county could be sued in 
the regular courts at any time within six years after 
the cause of action accrued," page 195. 

The county having paid to the State moneys that 
should have been deposited with a trustee for the 
benefit of the towns the State should exaequo et bono 
return it to the couuy, page 198. {Ulster County v. 
State, 177 N. Y. 189, 194, 195, 198; Cayuga County v. 
State, 153 N. Y. 279, 291; Parmenter v. State, 135 
N. Y. 154, 163.) 

DigmzedbyGoOgle 
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In this case the liability of the State was judicially 
established by the decision of the Court of Appeals, 
January 12, 1904. Presumably to carry ioto effect 
the decision of the court cited and about two months 
(Maroh 28th) after it was rendered, the Le^slature 
in good faith, it must be assumed, waived the 
sovereignty of the State, created a tribunal to hear, 
audit, and determine these claims " notwithstanding 
the lapse of time since the accruing of said damages " 
and authorized the submission of the State's liability 
to this court. No question is raised that the claim of 
the county was not duly filed. 

"We are of the opinion that the statute is not well 
pleaded, that judgment should be given for the county 
of Monroe against the State. 



Susan B. Hughson and Herbert C. Way, as Executors, 
Etc., V. The State of New York. 

nalm No 8717 

Where the ^tate abandons a canal autl adjoining owners obstruct 
the pasaaffp of water Uraining into it ^o at to cau-e the water to 
accumulate and percolate upon adjacent land'* a claim for damapies 
should be dismiifed upon the me^lt^ "here drainage ditches upon the 
lands allecj&l to b daniBfred wpre nllowpd to become filled up 

ftTiere a canal has been al)andone(l bv the State and damages are 
occasioned b^ the use or nonuae which the State makes of the 
property the claimant must point to some statute wherein the State 
has consented to BS'«ume a liability for its acta 
■ The provisions of the Canal I-aw (S 37), allowing claims to be filed 
by any person sustaining damages from the canals, do not apply to an 
abandoned canal, like the Chemung canal, not enumerated among the 
canals to which the Canal Law by section 2 is made to apply. 

(Decided September 23, 1907.) 

DigmzedbyGoOgle 
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This is a claim arising from alleged negligence on 
the part of the State in maintaining a part of the 
abandoned Chemung canal. The Chemung canal was 
abandoned by Laws 1877, chapter 404, and Laws 1879, 
chapter 522. The claimant insists that the abandoned 
canal at the times when damages are claimed was 
kept in such a condition that the surface water which 
came down to the canal and gradually percolated 
through its banks upon their land caused the damages 
for which they seek to recover. The court finds that 
the claimants are not entitled to recover upon the 
merits, but dismisses the claim also upon the ground 
that no consent of the State was obtained to assume a 
liability and that such a consent was necessary. 

N. R. Holmes, for claimant. 

William 8. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

(Citing L. 1877, chap. 404, §§ 1, 2, 10, 13; Lynch v. 
Partridge, 36 Misc. Eep. 302; Stone v. State, 138 N. T. 

124.) 

EoDENBECK, J. TMs is a claim arising from alleged 
negligence on the part of the State in maintaining a 
part of the abandoned Chemung canal. The Chemung 
canal was abandoned by Laws 1877, chapter 404, and 
Laws 1879, chapter 522. The claimant insists that the 
abandoned canal at the times when damages are 
claimed was kept in such a condition that the surface 
water which came down from the north accumiilated 
in the canal and gradually percolated through its 
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banks upon the 134 or more acres whicli it is claimed 
were damaged. The Chemung canal was originally 
constructed at this point along the slope of ascending 
lands. The ground sloped toward the canal from the 
north and from the canal toward the south. Since 
the abandonment of the canal in 1879 it has been 
allowed to become out of rep^r in places along these 
premises, but the accumulation of water which nat- 
urally found its way from the high ground above the 
canal down into the canal and thence through the 
ground upon the premises damaged was held back in 
part in its course by acts of others for whom the State 
was not responsible. A few rods east of the west 
line of one of the parcels in question, the owner had 
constructed a driveway across the canal which served 
to retard to some extent the flow of the water in the 
abandoned prism, and a short distance east of the 
premises damaged material had been thrown into the 
can^ bottom, and still further east, one of the high- 
ways had been- carried across the canal by filling in 
to the level of the adjacent road. There is evidence 
that the banks of the canal even adjacent to the prem- 
ises damaged had been plowed, the earth having been 
thrown toward the center of the prism and part of 
the ditches on the premises in question which served 
in the past to drain them had been plowed over, more 
or less interfering with their draining the surround- 
ing lands. Under these circumstances it would be 
difiScult indeed to estimate the State's share in con- 
tributing toward any damages which had been suffered 
by the cidmant, assuming that the State was liable. 
But the State is not liable. It is the owner of the 
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premises covered by the abandoned canal and as such 
owner its obligation to take care of surface water is 
no greater than that of an individual owner. There 
is no obligation resting upon it any more than there 
is upon an individual to drain surface water for the 
accommodation of adjacent owners. 

It is however not necessary for the court to dwell 
upon this view of the case, as we have concluded that 
the State is not liable on the ground that it has not 
consented to assume any liability in the premises. 
The Canal Law provides what canals it shall apply 
to, which designation does not include the Chemung 
canal (Canal Law, § 2). The section of the Canal 
Law which allows claimants to come before tliis court 
on claims similar to the present one where they arose 
out of the construction, maintenance, or operation of 
the existing canals, does not apply to any of the canals 
except those mentioned in the Canal Law (§ 37). It 
provides that " there shall be allowed and paid to 
every person sustaining damages from the canals,'* 
etc. The term " canals " as here used must relate 
back to section 2 of the Canal Law which provides that 
" this chapter applies to the following canals," enu- 
merating the canals of the State, but not including the 
Chemung canal. 

"We are therefore of the opinion that the State is 
not liable upon the merits, and that it was necessary 
for the claimant to secure the consent of the State 
from the Legislature to assume the liability, if any 
existed, and for these reasons the claim is dismissed. 

All concur. 
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S. F. Hess & Company v. The State of New York. 

aalm No. 7.->^^. 

The State may replace an old bridge by a new one of different pattern 
without liability for damages but in «o doing eannot encroach upon 
private property with its new construction without jubjeeting itself 
to liability for damages. 

Where the State constructs an abutment of a bridge in a public 
highway beyond the blue line in such a way as to interfere with the 
light of adjacent property and to ingress and egress and so as *o cause 
dust and other like material to be blown upon claimant's pi-o-ises, it 
is liable for the damages occasioned thereby, 

(Decided January 28, 1907.) 

This is a claim arising out of the construction of a 
lift bridge over the Erie canal at its intersection with 
Exchange street in the city of Rochester. There for- 
merly existed a swing bridge at this pla<;e and the 
State replaced it with a lift bridge on a more extensive 
superstructure. In constructing the new bridge the 
State encroached beyond the blue '.ine in the highway 
in front of claimant's property and it is claimed that 
its property was thereby damaged. An award of 
$500 was made to claimant. 

E. J, Divyef, for claimant. 

William S. Jackson, Attorney-General, and Charles 
A. Dolson, Deputy Attorn ey-G-eneral, for the State. 

EoDENBECK, J. This claim arises out of the con- 
struction of a lift bridge over the Erie canal at its 
intersection with Exchange street in the city of Boeh- 
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ester. There formerly existed a swing bridge at this 
point. The new lift bridge that waa built to take its 
place encroached with its structures more upon the 
public highway than did the old swing bridge. The 
claimant maintains that the State in constructing the 
lift bridge encroached upon Exchange street in front 
'of his premises beyond the location of the former 
bridge, and beyond the blue line without obtaining his 
leave, and thereby interfered with his right to light, 
and to ingress and egress, and caused dust and other 
like material to be blown into claimant's premises, 
all of which depreciated the freehold and rental value 
of his property. 

The portion of the structure complained of is the 
stationary part of the bridge, semi-circular substan- 
tially in form with a radius of eight feet, the total 
length of the solid portion being sixteen and four- 
tenths feet, the average height a little less than eight 
feet, making 120 square feet of solid material distant 
from claimant's building twenty-one and five-tenths, 
feet. The State's expert testified that the solid struc- 
ture of the bridge was two and three-fourths feet over 
the blue line and with the guard gate three and six- 
tenths feet beyond the blue line, and that about eleven 
and one-half feet of the movable and immovable por- 
tions of the bridge were in front of claimant's build- 
ing, measuring from the northeast corner of the build- 
ing directly east. 

The State undoubtedly had the right to construct 
the new bridge, but in constructing it the State had no 
legal authority to encroach upon private rights any 
more than an individual would have had such right. 
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Private property is protected against encroachments 
in public highways upon its right to light and air and 
ingress and egress by the Constitution, and the ad- 
judications upon this proposition in the elevated rail- 
road eases and recently in the Park avenue eases in 
New York city make it unnecessary to refer to any 
authorities in support of this position. 

It is sufficient to say that the evidence shows that 
the State encroached beyond the blue line in Exchange 
street and beyond the location of the old bridge, and 
thereby caused claimant some damage. The encroach- 
ment however was slight, as shown by the facts above 
given, and the damages occasioned to him were small. 

It is not easy to measure from the evidence the 
exact amount of these damages. Claimant insists that 
his property before the construction of the bridge was 
worth $100,000, and that after the construction of the 
bridge it was worth $70,000, and insists that the rental 
value of the premises depreciated from $9,000 or 
$10,000 to $7,000. It is inconceivable that a structure, 
such as the one complained of, which is twenty-one 
and five-tenths feet from claimant's building, encroach- 
ing with its solid part beyond the blue line only two 
and three-fourths feet, having a height of eight 
feet, could have caused such a substantial injury to 
this property. If there was such a depreciation in the 
fee and rental value of these premises it was due to 
some other cause than the construction of this bridge. 
The claimant did not seek to separate the rental dam- 
ages of the various stores of the building or of the 
different stories thereof, and while the lower portion 
of the building may have been damaged to some ex- 
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tent by dust and other light material deflected by the 
solid portion of the bridge in front of claimant's prem- 
ises, the State is not liable for all of this damage, as 
it had the right to build within the lines of Exchange 
street and the blue line and cannot be required to re- 
spond for any damages of this nature occasioned by 
its lawful construction. The State ha4 the right to 
build the bridge within the blue line. For any dam- 
ages caused by this construction the 'State cannot be 
asked to respond. For the portion of the bridge which 
extended beyond the blue line the State must answer, 
hut how much of claimant's light and right to ingress 
and egress can he said to have been interfered with 
by this portion of the structure, and how much dust 
and other like material can it be estimated was de- 
flected by the two and three-fourths feet of the bridge 
which extended beyond the blue line. Surely claim- 
ant's damages are not to be measured by the estimate 
which he submitted. 

In view however of the technical encroachment by 
the construction of a portion of the bridge beyond the 
blue line, the court believes that some award must 
be made. 

All concur. 

Oliver A. Quaylb v. The State of New Yobk. 



The consent of the State to have its liability determined must be 
obtained before it can be sued. 

In order to authoriw the eonsideration of a claim upon its merits 
by the Court of Claims it must appear not only that the court has had 
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jurisdiction conferred upon it but that the Stat« has consented to have 
its liability determined. 

Where contracts for State printing have been made and the State 
has not authorized the submission of its liability under such contracts 
to the Court of Claims, auch consent will not be implied from the 
language of the Code of Civil Procedure conferring jurisdiction' upon 
the court. 

(Decided January 28, 1907,) 

This is a claim for the balance due on a contract 
for department printing and for damages for the 
breach of a contract for department printing. No eon- 
sent was obtained from the State autliorizing the sub- 
mission of the claim to the Court of Claims, The 
claimant insisted that section 264 of the Code of Civil 
Procedure which conferred jurisdiction upon the 
Court of Claims implied the consent of the State to 
have its liability determined under the contracts. The 
court dismissed the claim. 

An appeal was taken to the Appellate Division and 
the judgment of the Court of Claims was modified by 
dismissing the claim for balance due on contract on 
the ground that the Court of Claims had no jurisdic- 
tion of the claim since it was required to be submitted 
by law to another tribunal or ofiieer for audit or deter- 
mination, and reversed the judgment on the claim for 
damages for breach of the contract on the ground that 
the Court of Claims had jurisdiction. The judgment 
of the Appellate Division was affirmed by the Court of 
Appeals, 

Stevens, Delaney <& Widdemer, for claimant. 

William 8. Jachson, Attorney-General, and Charles 
A.Dolson, Deputy Attorney-General, for the State. 
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EoDENBECK, J. TMs is a claim arising out of a 
printing contract made with the State, and involves 
the question of the jurisdiction of the court to hear 
the claim by reason of the absence of any act of the 
Legislature authorizing the submission of the contro- 
versy and by reason of the provision of the Code of 
Civil Procedure which removes from the jurisdiction 
of the Court of Claims claims by law submitted for 
audit or determination to another tribunal or officer. 

Upon the first proposition the claimant insists that 
no special consent is necessary, and that the language 
of the statute conferring jurisdiction upon this court 
is sufficient authority for the consideration of the 
claim. This contention is chiefly based upon two cases 
in the Appellate Division of the Third Department 
wherein it is held that under the language of the Code 
of Civil Procedure conferring jurisdiction upon the 
Court of Claims, this court might adjudicate claims 
sounding in tort or arising out of contracts even where 
the State has not consented to have the claim heard 
other than by the language of the Code. {Litchfield 
V. Bond, 105 App. Div. 229, and Remington v. State.) 

This proposition turns upon the interpretation to 
be given to section 264 of the Code of Civil Procedure 
as it stood at the time of the presentation of the claim, 
and involves the question as to whether or not the 
State had consented to have its liability passed upon 
in all eases of private claims by the very language of 
the Code. 

There is a substantial distinction which the claimant 
loses sight of between conferring jurisdiction upon the 
Court of Claims to hear a " private claim " and the 
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consent of the State to be sued on a " private claim." 
The Court of Claims Act was not intended to permit 
the State to be sued in all cases of private claims, but 
its purpose was to create a tribunal to hear these 
claims when the Legislature should have sent them 
properly to the court for determination. In establish- 
ing the Court of Claims and conferring broad juris- 
diction upon it to hear all private claims, the Legisla- 
ture merely provided a tribunal to which it oould sub- 
mit matters for adjudication which it did not care to 
pass upon directly or through State officers. 

The Legislature still reserved to itself the function 
of consenting to have the liability of the State in any 
controversy tried out and the Legislature, in this 
quasi-judicial capacity, is open to every claimant. 
The fact that the Legislature in 1906 limited the ex- 
pression " private claim " to those " arising upon or 
out of a contract with the State or an appropriation 
of land by the State," merely limited the jurisdiction 
of the court and made it necessary in other cases of 
private claims not covered by the section, not only to 
obtain the consent of the State to be sued, but also 
to enlarge the jurisdiction of the Court of Claims to 
"hear the claim. This amendment, instead of broaden- 
ing the jurisdiction of the court, limited it. As the 
language stood prior to the amendment there was no 
ease involving a properly recognized controversy be- 
tween the State and one of its citizens over which 
the court did not have jurisdiction ; but by this broad 
language the State did not intend to consent to have 
its liability passed upon in all cases. The language 
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of the Code conferring jurisdiction upon the court to 
hear private claims does not thereby create these 
claims any more than the creation of a court to hear 
claims between individuals creates those claims. In 
the ease of the State tliis distinction is stronger than . 
in the case of individuals, for in the former there 
is no enforceable claim at all unless the State assumes 
it, while in the latter Ubi jus, ihi remedium. There is 
no " claim " against the State until it creates it. This 
language of the Code then, as heretofore, and now 
construed by the court, does not create claims against 
the State, but merely confers jurisdiction upon the 
court. 

The position taken by the claimant is also contrary 
to the general trend of the decisions. The jurisdic- 
tion to hear private claims conferred upon the Court 
of Claims was not new. It had existed before the 
creation of the Court of Claims. The same language 
is substantially found in the act creating the Board 
of Claims which goes back to the year 1883. The 
Board of Claims like the Court of Claims had " juris- 
diction to hear, audit, and determine all private claims 
against the State," etc. (L. 1883, chap. 205, § 7, as 
amended by L. 1884, chap. 60. See also act creating 
Board of Audit, L. 1876, chap. 444.) With this lan- 
guage conferring jurisdiction upon the Board of 
Claims and Court of Claims to hear private claims, the 
court of last resort has held that the 'State must still 
consent to assume a liability, and that claimants must 
point to some statute in which the State has consented 
to have its liability passed upon. 

Rexford v. State (105 N. Y. 229), was decided in 
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1887. It was a claim for personal injuriea received on 
an abutment of a canal bridge. The claim was dis- 
missed by the Board of Claims on the ground that the 
claim came within the limitation of liability in the 
statute, "navigation of the canals." The Court of 
Appeals reversed the Board of Claims, holding that 
the claim did not come within the esception contained 
in the statute, hut Judge Finch, in the course of his 
opinion, says: " The State can only be sued by its 
own consent and for liabilities which it chooses to 
assume." 

Locke V, State was decided in 1894. It was a claim 
for personal injuries, received by claimant 's intestate 
while upon a canal boat passing under a bridge 
through alleged negligence in operating the bridge. 
The claim was dismissed by the Board of Claims in 
1893, and the dismissal was affirmed by the Court of 
Appeals in 140 N. Y. 480. The court held that the 
injury to claimant 's intestate resulted from the * ' navi- 
gation of the canals " and that he could not recover. 
In the course of his opinion, Judge O'Brien says; 
" The liability of the State for this or any other claim 
must be founded in its own consent expressed through 
some act of the Legislature. The sovereign cannot be 
impleaded or made liable in damages for any cause 
whatever in the courts of justice, save in such eases 
as it has itself consented to be made liable. {Lewis v. 
State, 96 N. Y. 71-74; Sipple v. State, 99 N. Y. 284; 
Bowen v. State, 108 N. Y. 166; Splittorf v. State, 108 
N. Y. 205; Hyatt v. State, 121 N. Y. 665; Murdoch 
Grate Co. v. Commonwealth, 152 Mass. 28.) This 
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State, through its Legislature, has created a tribunal 
for the determination of certain claims that its citizens 
may have against it, and has consented to be bound 
by its judgments so far as they proceed upon legal 
principles. (L. 1883, chap. 205.) But this assent 
applies only to a limited class of claims, arising from 
the use or management of the canals. (L. 1870, 
chap. 321.) As to every claim or class of claims not 
expressly, or by fair implication, included within the 
language of the statute, the State, as the sovereign, is 
still exempt from liability in any judicial tribunal. 

Splittorf V. State was decided in 1888 and was a 
claim for personal injuries, caused by a failure to 
properly close a swing bridge. The Board of Claims 
dismissed the claim in 1887 and was affirmed by the 
Court of Appeals in 108 N. Y. 20&. In this case Chief 
Judge Euger reiterates the doctrine of the former de- 
cisions in this language: " It is well settled that no 
action or claim on behalf of a citizen can be main- 
tained against the State for injuries occasioned by 
the negligence or misfeasance of its agents, except 
where it has, by voluntary legislative enactment, as- 
sumed such liability." (Lewis v. The State, 96 N. Y. 
71.) 

Stone V. State was decided in 1893 and was a claim 
for damages resulting from the overflow of the Gen- 
esee river. The Board of Claims made an award in 
1891 which was reversed by the Court of Appeals in 
138 N. Y. 124. In this ease Chief Judge Andrews says : 
" The sovereign can be impleaded for the recovery of 
claims against it only in the mode and to the extent 
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and as to such matters as the Legislature has author- 
ized. In the absence of statutory authority extending 
the jurisdiction of courts to the determination of 
claims against the State, an appeal to the Legislature 
is the only remedy of the citizen against the sovereign, 
whether the claim arose in consequence of wrongful 
acts of State officers or agents or upon contracts made 
imder authority or in behalf of the State." 

In the Matter of Hoople (179 N. Y. 308), the question 
of the right to a refund of a transfer tax illegally 
assessed was under consideration, and upon the right 
to recover, Judge Werner says : " It is a fundamental 
principle of our jurisprudence that no action will lie 
against a sovereign State, or any of its officers, to 
enforce an obligation of the State without express 
legislative permission (People v. Denntson, 84 N, Y. 
272; Lewis v. State of N. Y., 96 N. Y. 71; Locke v. 
State of N. Y., 140 N. Y. 480; Smith v. Reeves, 178 
U. S. 436; Flaffc/ v. Bradford, 181 Mass. 315); and 
when a State does abdicate this attribute of sovereignty 
and permits itself to be sued, the citizen who benefits 
by such act of grace acquires no vested right thereby, 
but simply a privilege voluntarily granted by the 
State, which may be hedged about with terms and con- 
ditions, and may be withdrawn as freely as It was 
given. {Beers v. ArJcansas, 20 How. U. S. 527; 
Parmenter v. State of N. Y., 135 N. Y. 154; Baltzer v. 
North Carolina, 161 U. S. 240; Railroad Co. v. Ten- 
nessee, 101 XJ. S. 337; Railroad v. Alabama, 832 U. S^ 
832.)" (Pages 311, 312.) 

In the case of Litchfield v. Bond (186 N. Y. 66), the 
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position of the Court of Appeals as above expressed 
was reiterated. This is a case arising out of certain 
acts of the State Engineer and Surveyor in cutting 
trees on private property in the course of a survey. 
The Appellate Division held that the Court of Claims 
was open to the claimant but Judge Werner, in writing 
the opinion of the Court of Appeals, says that the 
position of the Appellate Division was not well taken, 
and in discussing the question as to whether or not 
the State is generally liable for the torts of its officers 
or agents or only in special instances expressly created 
by law says: " The general rule, as I understand it. 
is very clearly and forcibly stated in Poindexter v. 
Oreenhow (114 U. S. 270, 290), in the following lauj 
guage : ' The State itself is an ideal person, intan- 
gible, invisible, immutable. The government is an 
agent, and within the sphere of the agency, a perfect 
representative; but outside of that, it is lawless usur- 
pation. ' * * It is also true, in respect to the State 
itself, that whatever wrong is attempted in its name is 
imputable to its government, and not to the State, for, 
as it can speak and act only by law, whatever it does 
do and say must be lawful. That which, therefore, is 
unlawful because made so by the supreme law, the 
Constitution of the United States, is not the word or 
deed of the State, but is the mere wrong and trespass 
of those individual persons who falsely speak and act 
in its name. • • • When a State, by express 
enactment of statutes, assumes responsibility for such 
torts of its officers and agents as are not affected or 
controlled by the fundamental law, it makes a new 
rule for itself." 
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These decisions are consonant with those of other 
iurisdictlons and with the decisions of the Supreme 
Court of the United States. In one case before that 
court Chief Justice Taney said : " It is an established 
principle of jurisprudence in all civilized nations that 
the sovereign cannot be sued in its own courts or in 
any other without its consent or permission; but it 
may if it thinks proper waive this privilege and permit 
itself to be sued by an individual or by another State." 
{Beers v. State of Arkansas, 20 How. 527.) 

Lastly the Court of Appeals, in the ease of Litchfield 
V. Bond, holds that sfectlon 264 of the Code of Civil 
Procedure under consideration, defining the general 
jurisdiction of the Court of Claims, does not under- 
take to create claims against the State. 

" "What is the plaintiff's remedy! It is argued by 
the learned Attorney-General that the statute passed 
in 1904, and conferring upon the Court of Claims juris- 
diction ' to hear, audit and determine claims for dam- 
ages caused by the State Engineer and Surveyor, and 
his assistants acting under his direction,' in making 
the surveys authorized by the statute of 1902, clearly 
relegates the plaintiff to the Court of Claims as the 
only forum in which he may present his claim, and as 
clearly deprives him of any other remedy either against 
the State or against the defendants. The difficulty 
with this argument is to be found in a subsequent 
portion of the statute of 1904, not quoted by respond- 
ent's counsel. The concluding paragraph of that stat- 
ute is: ' Nothing in this act contained shall be con- 
strued as creating or acknowledging any liability on 



.dbyGoogle 



54 QuATLB V. The State of New Yoek. 

Opinion of the Court, per Eodekiieck, J. 

the part of the State.' Thus falls the contentioD that, 
either by the exercise of the right of eminent domain, 
or by ex post facto ratification, the State has assumed 
and recognized its obligation to pay the plaintiff his 
damages. The Act of 1904 Aid not create a claim in 
favor of- the plaintiff against the State, any more than 
section 264 of the Code of Civil Procedure, defining 
the general jurisdiction of the Court of Claims, under- 
takes to create claims against the State. In the stat- 
ute of 1904 the question of the State's liability is dis- 
tinctly left open," 

If the position of claimant is at variance with the 
decisions of the courts it is also contrary to the practi- 
cal interpretation given to the language conferring 
jurisdiction upon the Court of Claims by the Legisla- 
ture which has repeatedly passed special and general 
statutes, since this jurisdiction was conferred, giving 
its consent to be sued, and these acts have related not 
only to claims arising out of torts but from contracts 
as well. 

It would not be profitable to refer at length to the 
great number of special statutes wherein the State has 
consented to have its liability tried out, but reference 
may be made to general statutes enacted since the 
jurisdiction was conferred upon the Board of Claims 
and Court of Claims to hear private claims. 

Chapter 336 of the Laws of 1884 is a general act of 
this nature providing for the appraisement of canal 
claims arising from the appropriation of lands, 
streams, or waters. Section 37 of the Canal Law is 
another instance of a general act wherein the State 



.dbyGoogle 



QuAYLB V. The State of New Yoek. 55 

Opinion of the Court, per Bodenbeck, J. 

assumes certain liabilities and allows to every person 
sustaining damages from the canals or from their use 
or management or resulting or arising from the negli- 
gence or conduct of any officer of the State having 
charge thereof or resulting or arising from any acci- 
dent or other matter or thing connected with the canal, 
the amount of such damages to be ascertained and 
determined by the proper action or proceeding before 
the Court of Claims provided that the provisions of the 
act should not extend to claims arising from the dam- 
ages resulting from the navigation of the canal. By 
section 68 of the Agricultural Law the State consented 
to be liable for damages arising out of the destruction 
of animals for the protection of public health. By 
chapter 948 of the Laws of 1895 the State consented 
to have its rights passed upon in matters involving 
escheated lands ; and by the Barge Canal Act under 
which extensive appropriations of land are to be made, 
the State assumes a liability and authorizes the Court 
of Claims to pass upon the amount of damages. 

All of these acts would have been unnecessary if the 
construction contended for by claimant was correct for 
they are all private claims. The practical construction 
of the provision conferring jurisdiction to hear private 
claims is a strong one and shows that the Legislature 
did not intend to deprive itself of its fundamental right 
to determine the cases where the State should consent 
to have its liability determined. 

This case revolves around the' question of Legisla- 
tive intent, and in determining that question we must 
look not only at the general statute creating and eon- 
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ferring jarisdktion upon the Court of Claims, but 
upon the other statutes in pari materia. 

These statutes are the general and special acts above 
referred to under which the State consents to have its 
liabilities determined. Taking these statutes into ac- 
count either as a practical construction by the Legis- 
lature of the language of the Code or as a part of the 
legislation conferring jurisdiction upon the Court of 
Claims, it is evident that by the language of the Code 
the State has not consented to have its liability in this 
case passed upon. 

Finally the position of claimant is at variance with 
the well-recognized principles underlying the relation 
of the State to its subject. In discussing the question 
of the right to sue the State there must be kept in mind 
the distinction between the State and its government. 
The latter is merely the representative of the former. 
The machinery of the State government does not con- 
stitute the State. The oflScers of the government are not 
the State. The government is merely the agent of the 
State for wTiose a-cts the State is not liable unless ex- 
pressly so provided by law. The Constitution and laws 
are the limits placed upon the operation of govern- 
ment by the State. It is because of this idea of the 
State that no inherent liability exists against it either 
under contracts made by its agents or arising ont of 
their torts. The only recourse of one having a dis- 
pute with the State, not provided for, is to the Legisla- 
ture. He may be debarred from judicial tribunals, but 
he may have recourse to the Legislature and the con- 
sent of the State to have its liability in any contro- 
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versy determined will not be implied from the fact that 
it has created a court upon which it has conferred gen- 
_ eral iurisdietion. Before the controversy will ripen 
into a " claim " against the State, there must be some 
positive legislation in which the State has consented to 
have its liability passed upon. Judge Ruger in Stpple 
V. State (99 N.Y. 387), takes this position when he says : 
" It must be conceded that the State can be made liable 
for injuries arising from the negligence of its agents 
or servants only by force of some positive statute 
assuming such liability." These statutes when prop- 
erly drawn do not admit a liability on the part of the 
State, but by appropriate language authorize the sub- 
mission of the claim, with such defenses as the State 
has. Sometimes they provide, as in the act considered 
in the Litchfield ease, that the statute shall be consid- 
ered merely as submitting the merits of the claim to 
the court, but more often they contain the usual lan- 
guage that no award shall be made unless the facts 
proven would make out a case against a private per- 
son or corporation in the ordinary courts of justice. 
Statutes have been referred to above wherein this lia- 
bility in certain cases has been directly assumed, but 
no general act can be found authorizing the submission 
to the Court of Claims of controversies arising out of 
its contracts made with the State. Some other channel 
has been adequate usually to adjust cases growing out 
of contracts and where controversies occur which can- 
not thus be disposed of, the Legislature must make 
provision for the submission of the controversy to the 
Court of Claims or to some State board or officer. No 
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distinction in principle can be drawn between claims 
arising out of the torts of State agents or those aris- 
ing out of breaches of contracts by State agents. If 
positive legislation is necessary in order to sue the 
State in the one ease, it is also in the other. The prin- 
ciple nnderiying .the two cases is the same. The fact 
that a State agent has made an agreement pursnant'to 
some legislative authority does not alter the situation. 
The principle still prevails that the State cannot be 
made liable upon any controversy whether arising out 
of a tort or otherwise, unless it has consented to as- 
sume the liability when properly established. The 
remedy of the claimant therefore lies in the Legisla- 
ture, in whom the power alone resides to create a claim 
against the State, 

It must he borne in mind that a part of this claim 
is for profits for work covered by the contract which 
the State had done by others. It is not a case where 
the State has repudiated its obligations under a written 
contract duly made, but a case where the claimant has 
mistaken his remedy and has applied to the Court of 
Claims for relief instead of to the Legislature. 

In view of the foregoing position it is unnecessary 
to examine the further question presented by the rec- 
ord as to whether or not the claim is one which is 
required under section 264 of the Code to be submitted 
for audit or determination to another officer or tri- 
bunal. 

This court has no desire to reduce the number of con- 
troversies which can be heard by it, but it is con- 
strained to hold that in the ease at bar while the State 
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has established a court having jurisdiction broad 
enough to cover claims like the one in question the 
State has not consented by any statute, general or 
special, to have its liability tried out, and it follows 
that in the absence of such consent the claimant has no 
claim against the State and mnst fail. 
All concur. 



OPINION OF COURT OF APPEALS. 

(Decided April U, 1908.) 

CuLLEN, Ch. J.— In pursuance of the provisions of 
the statute, in November, 1900, a contract was entered 
into by the State officers on behalf of the State and one 
Williams, whereby said Williams agreed to do the pub- 
lic printing, other than legislative printing, during the 
years 1901 and 1902, for certain specified prices. With 
the consent of the public officers, Williams assigned 
the contract to the claimant Quayle, who executed it. 
In January, 1903, the appellant filed a claim in the 
Court of Claims founded upon two alleged causes of 
action: First, for the alleged balance due him on the 
printing actually done under the contract ; second, for 
an alleged breach of the contract, in that the State had 
given some of the printing to which the claimant was 
entitled under the contract to third parties. At the 
close of the evidence the Court of Claims dismissed the 
claim as to each cause of action. The Appellate Di- 
vision affirmed the dismissal as to the first eanse of 
action, but reversed as to the second. The claimant 
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lias appealed to this court from so much of the judg- 
ment of the Appellate Division as affirmed the judg- 
ment of the Court of Claims. 

The jurisdiction of the Court of Claims is defined 
by section 264 of the Code of Civil Procedure which, 
at the time of the filing of the claim in suit, was as fol- 
lows: " The Court of Claims possesses all the powers 
and jurisdiction of the Board of Claims. It also has 
jurisdiction to hear and determine a private claim 
against the State, which shall have accrued within two 
years before the claim is filed. It may also hear and 
determine any claim on the part of the State against 
the claimant, or against his assignor at the time of the 
assignment; and must render judgment for such sum 
as should be paid by or to the State. But the court has 
no jurisdiction of a claim submitted by law to any other 
tribunal or ofiBcer for audit or determination." It 
appears from the opinion of the Court of Claims that 
the learned court, while conceding that the statute was 
broad enough to confer upon the court the authority 
to hear and determine all private claims, held that the 
claim must first be recognized by the State by some 
statute referring it to the court of adjudication. The 
theory upon which the eourt reached this conclusion 
is substantially this: That because of the immunity 
from suit of the State as sovereign, there can be no 
such thing as a valid claim against the State until it 
has recognized it as such. We think this view of the 
effect of the State's immunity from suit is entirely er- 
roneous. The fact that it may be impossible to enforce 
a claim does not prove that the claim is not valid. The 
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Federal Conatitution inhibits the State from passing 
any law impairing the obligation of contracts, and 
this provision applies to contracts with the State itself 
as well as to those of third parties. {Donalds v. State, 
89 N, Y. 3'6.) Therefore, a breach of its contract by the 
State creates a valid cause of action. Immunity of the 
State from suit merely prevents its enforcement. 
When, however, the State confers upon a court juris- 
diction to hear and determine all claims against it, or 
all claims of a particular class, the situation in that 
court is the same as if the claim were against a private 
individual or corporation. There are cases in which 
the claims against the State rest not on legal but on 
moral or equitable obligations which the State may 
recognize or refuse to recognize at its pleasure. Such 
were the eases of Cole v. State {102 N. Y. 48) ; O'Hara 
V. State (112 N. Y. 146), and Cayuga Co. v. State (153 
N. Y. 279.) In none of these cases even had the State 
been subject to suit the same as an individual, could a 
court have awarded judgment against it. The obliga- 
tion against the State was an imperfect one, which, be- 
ing founded in right and justice, this court held the 
State could recognize and satisfy, but until recognized 
it had no legal force. Doubtless in cases of this char- 
acter it is necessary that there should be some statute 
expressly authorizing the Court of Claims to hear and 
adjudicate the claim, but in other cases the court has 
power, without special statute, to determine the valid- 
ity of a claim, unless it is of a character which by the 
terms of the Code is withdrawn from its jurisdiction. 
The Appellate Division, while repudiating the doe- 
trine of the court below, sustained its decision as to 
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the first cause of action on the ground that the quali- 
fication expressed in the section of the Code cited, to 
the effect, " But the court has no jurisdiction of a 
claim submitted by law to any other tribunal or officer 
for audit or determination," withdrew from the juris- 
diction of the Court of Claims any claim for moifey 
earned under the contract. By section 4 of the State 
Finance Law (L. 1897, chap. 413) it is made the duty of 
the Comptroller to ' ' Examine, audit, settle and liqui- 
date the claims of all persons against the State, for 
pajTnent thereof out of the treasury as provided by 
law." It would seem, therefore, that any claim for 
money earned under the contract was the subject of 
audit by the Comptroller. The learned counsel for 
the appellant, however, contends that this is giving too 
broad a construction to the qualification expressed 
in the Code, that that qualification or exception should 
be limited to such claims of a special character as are 
made the subject of allowance by some particular offi- 
cer or board of officers, such as a reclamation of pur- 
chase money paid for State lands on a failure of title, 
which must be presented to the Commissioners of the 
Land Office ; a claim for the destruction of a canal boat 
obstructing the navigation of the canals, which must 
be presented to the Superintendent of Public Works, 
and a claim for overpaid taxes, which must be pre- 
sented to the Comptroller. The learned counsel fur- 
ther relies on the fact that no such limitation was im- 
posed upon the predecessors of the Court of Claims, 
the State Board of Audit (L. 1876, chap. 444). and the 
Board of Claims (L. 1883, chap. 205), and that the ex- 
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ception was first prescribed by the statute of 1897 
(chap. 36) creating the present Court of Claims and 
prescribing the procedure therein. It is possible that 
under the broad language of the earlier statutes, any 
claim against the State might have been presented 
either to the Board of Audit or Board of Claims, 
though we very much doubt if it was the intent of the 
Legislature .to confer on either body jurisdiction to 
determine claims arising out of the current expenses 
of the State government to defray which appropria- 
tions were annually made. In the opinion rendered by 
Chief Judge Parker in the case of People ex rel. 
Grannis v. Roberts (163 N. Y. 70) is to be found a most 
elaborate and careful review of the history of the 
powers of the Comptroller over the audit of claims 
from the earliest period in the history of this State. 
He shows that, with the exception of a period of about 
one year — an intermission apparently due to acci- 
dent, not design — the Comptroller always possessed 
the power of auditing claims against the State, and that 
payments could not be enforced from the State treas- 
ury without such audit. The creation of the Board of 
Audit, the Board of Claims, and the present Court of 
Claims was rendered necessary by the constitutional 
amendment of 1874, which enacted that the Legislature 
should neither audit nor allow any private -claim or 
account against the State, but might appropriate 
money to pay such claims as should have been audited 
and allowed according to law. (Art. 3, § 19.) 
Previous to this constitutional amendment, the only 
oflScer or tribunal authorized to adjust claims against 
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the State (with few exceptions) was the Comptroller, 
and he was limited to claims, the payment of which 
had been provided by law. The Revised Statutes (vol. 
1, p. 170, § 1, subd. 7) made it his dnty " To examine 
and liquidate the claims of all persons against the 
State, in cases where provision for the payment 
thereof shall have been made by law; and where no 
such provision or an insufiBcient provision shall have 
been made, to examine the claim and report the facts, 
with his opinion thereon, to the Legislature." The 
Constitution having inhibited the enactment of private 
statutes in such matters, the Legislature created the 
various tribunals which have been mentioned. Never- 
theless, the power of the Comptroller to audit claims 
for the payment of which there had been appropria- 
tions remained unaffected. It is difficult to believe that 
the Legislature in creating the Board of Audit or of 
Claims intended to leave it optional with any claimant 
to apply either to the Comptroller or the Board for an 
audit of his claims, or to allow an appeal from the 
Comptroller to the Board. The Legislature doubtless 
intended to confer on the boards power to adjudicate 
those claims whieh lay beyond the auditing power of 
the Comptroller, and for the allowance of which the 
only method, previous to the constitutional amendment, 
had been direct action by the Legislature. As already 
said, the language of the statute previous to 1897 may 
have been too broad to permit of this limitation, but 
the question was definitely set at rest by the enactment 
in that year of section 264 of the Code of Civil Pro- 
cedure. The first cause of action of the claim in this 
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ease was for work done under the contract for the pay- 
ment of which money was provided under the appro- 
priation or supply bill. We hold that claims for such 
current expenses of the State government as are pro- 
vided for by those statutes must be presented to the 
Comptroller for audit. The question whether, where 
the Comptroller has refused to audit because the ap- 
propriation has been exhausted, a claim may be sub- 
mitted to the Court of Claims, it is unnecessary to de- 
termine. The evidence in this ease, while it shows 
arbitrary action on the part of the Comptroller in cut- 
ting down the claimant's bill for work done, plainly 
establishes that he did act upon these bills, audit and 
liquidate them. If the Comptroller exceeded his power 
in allowing as payment less than the contract prices, 
the claimant's remedy was by direct proceeding 
against him to review that audit. We think the Ap- 
pellate Division was right on both the propositions 
which we have discussed, and that its judgment should 
be affirmed, with costs. 

Gray, Haight, Vann, Wbeheb, Willard Baetlett 
and Chase, JJ., concur. 

Judgment affirmed. 



George Bubke Ely v. The State of New York. 

Claim Ko. T043. 

Where a dam was constructed in ]865 and flash boards bad been 
used thereon ever since and no claim for flooding resulting therefrom 
Has made by claimant nntil 1901, the claim is not tenable aa under the 
IteTised Statutes (H 48, 52) and Laws 1830, chapter 283, and Laws 
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180S, chapter 836, the State acquired a permanent easement to flood the 
land alter the lapse of one year from the time the premises were 
flooded. 

Where a permanent easement to flood land has been acquired under 
the Revised Statutes (H 4S, 52), Laws of 1830, chapter 293, and Laws 
1S6S, chapter 836, any claim for damages resulting from the flooding 
was not revived by Laws 1870, chapter 321, which applied only to ft 
class of claims which had not been provided for previously. 

Interruption in the continuity of the user of flash boards does not 
afl'eet the right to an easement acquired under the statutes unless the 
circumstances show an intention of abandonment. See Kline v. The 
State of New York, page 83; Smith <6 Poicell Company v. The State of 
New York, page 87. 

(Decided September 23, 1307.) 

This is a claim for damages for the flooding of 
claimant's land situated on what is known as the Great 
Bend in the Oneida river, the outlet of On«ida lake, 
which flows into the Oswego river, the Oswego river and 
the Oneida river both being used as a part of the canal 
system, but a much lower depth of water being main- 
tained in the Oneida river than in the Oswego river. 
The flooding is alleged to have occurred by the placing 
of flash boards upon the dam at Phcenix in the years 
1901 and 1902, setting back the water of the Oneida 
river upon claimant's land. The only evidence intro- 
duced upon the fact of flooding was presented by the 
claimant, and the court in its opinion assumed for the 
purposes of its decision that the flash boards had the 
effect of setting back water upon claimant's land and 
that he suffered some damage. 

0. M. Reilly, for claimant. 
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William 8. Jackson, Attorney-General, and George 
P. Decker, Deputy Attoraey-General, for the State. 

EoDENBEcK, J. Thls IS E claim for damages for the 
flooding of claimant's lands situated on what is known 
as the Great Bend in the Oneida river, the outlet of 
Oneida lake, which flows into the Oswego river, the 
Oswego river and the Oneida river both being used as 
a part of the canal system but a macb lower depth of 
water being maintained in the Oneida river than in 
the Oswego river. 

The claimant claims that in the years 1901 and 1902 
the State put flash boards upon the dam at Phcenix 
and set back the water of the Oneida river, flooding 
his lands and destroying his crops. In this case the 
only evidence introduced upon the fact of flooding 
was presented by the claimant, and we shall therefore 
assume for the purpose of this decision that the flash 
boards had the effect of setting back the water upon 
claimant's lands and that he suffered some damages 
therefrom, the exact amount of which it is not neces- 
sary to determine. 

The Phoenix dam had been in existence prior to 
1864. How long prior thereto does not appear. In 
that year the Legislature passed an act authorizing 
the construction of a permanent structure at Phoenix 
to replace the old dam sufficient to maintain seven feet 
of water in the prism of the canal in the levels above 
the dam. The State however did not build a stone 
structure to the height permitted, but built a dam six 
feet three inches in height, intending to secure the 
necessary depth of water by the erection of flash boards 
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upon the dam. Wben the new dam was built, holes 
were drilled in the stone coping of the dam to be used 
in placing iron pins therein to hold the flash boards. 
It was evidently the purpose of the State not to raise 
the water any higher than was necessary for canal 
navigation. For this reason a lower dam than neces- 
sary was built, which was sufficient in times of high 
water and to secure sufficient depth in times of low 
water the flash boards were used. They were only 
temporary flash boards, being placed on the dam back 
of the iron pins in such a way that the high water in 
the spring of the year with the anchor ice would carry 
them off. Every year since the oonstmction of the 
dam the flash boards were placed on the dam, but not 
always at the same time of the year but as low water 
would occur. They were not carried off each year at 
the same time, but according to the whim of the ele- 
ments and natural forces. The State never voluntarily 
removed them. By its method of placing the flash 
boards the State never has intended to abandon their 
use. As long as the canals were in operation the 
flash boards were necessary. 

"Witnesses on behalf of the State testified that the 
flash boards had been on the dam every year since its 
reconstruction, and one witness testified to specific 
years from 1866 to 1876 and two of the canal super- 
intendents to specific years for eleven years prior to 
1907. Generally all the witnesses testified to the plac- 
ing of the flash boards on the dam every year. They 
were reliable witnesses who were acquainted with the 
facts,old boatmen who had navigated the Oswego canal 
and who would pay attention to such matters. 
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Upon these facts the claimant is not entitled to re- 
cover : First, because the Statute of Limitations pro- 
viding for such claims has run against him, and sec- 
ondly, because the State has acquired prescriptive 
rights to flood his lands by placing flash boards. 

The Statute of Limitations referred to is that of one 
year, contained in the Revised Statutes of 1828 and the 
statute of 1830, but particularly the limitation pro- 
vided by the statute of 1866, being an amendment of 
the Revised Statutes. Under these statutes the owner 
of the premises was required to present his claim for 
damages within one year after the dam was erected 
and the flash boards were placed tliereon. The original 
Revised Statutes related to appropriations of land and 
did not apply to eases of flooding, but it must be read 
with the statute of 1830. Section 48 of the Revised 
Statutes provides that " every person interested in 
premises so appropriated if he intends to make 
any claim for damages shall within one year after 
such premises shall have been taken for the use of 
the State," etc., present his claim and " every per- 
son refusing or neglecting to exhibit such claim 
within the time prescribed shall be deemed to have 
surrendered to the State his interest in the prem- 
ises so appropriated." {K. S., pt. 1, chap. 9, tit. 9.) 
The statute of 1866 amended this section and extend- 
ing it to temporary appropriations of land and water 
as well as permanent appropriations and ' ' any 
injury caused by the canals of this State or the works 
connected therewith," and required the claim to be 
filed " within one year after such premises, lands or 
waters have been taken permanently, appropriated or 
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temporarily occupied. ' ' Under these statutes the 
oourts have held that unless the claim was filed within 
one year, all right to damages to the premises both 
past and future were lost. (Benedict v. State, 120 N. 
Y. 231; Maris v. State, 97 N. Y. 572; Stewart v. State, 
105 N. y. 254; Heacoch S Berry v. State, 105 N. Y. 
246.) 

The prescriptive rights consist in the open, notorious, 
and continuous user of the flash boards causing the 
flooding for twenty years or more prior to the claim. 
All the evidence upon this point was introduced by the 
State and was not controverted. The flash boards 
were on every year since the eonstruction of the new 
dam. The premises were affected or were liable to 
be affected by the flash boards each year, assuming 
that they raised the water as claimant insists. 

It is sometimes said that it is not the height of a 
dam but the extent to which the water is held hack 
that constitutes the basis for prescriptive rights. A 
dam may be ten feet, and if only five feet have been 
used, the prescriptive right to maintain water at the 
height of ten feet would not be acquired by the user of 
only five feet, but the general rule is that the height 
of a dam when in good condition and repair, including 
such parts and appendages as make its efficient height 
in its ordinary action and operation, fixes the extent 
of the right to flow, without regard to fluctuations in 
the flowage which are due to accidental causes, such as 
a want of the usual repairs, or variations in the stream 
caused by use. (Gould on Waters, § 333.) There'is 
no doubt in this case that each year this dam with the 
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addition of the flash boards was in use to its full height, 
and therefore the height of this dam or a dam sufficient 
to maintain a level of seven feet in the prism of the 
canal would measure the extent of the right to flow, 
and though the flowage might not be the same 
each year, the greatest extent of the flowage 
would be the measure of the prescriptive right. 
In this case there was no direct evidence of the 
extent of the flowage from year to year, but if the evi- 
dence given by the claimant be true, the same lands 
must have been flooded each year and so we <;onc]ude 
from all the evidence that the State acquired the pre- 
scriptive right to flood the lands in question. The 
flooding of the lands year after year for twenty years 
or more gave the State the prescriptive right to flood. 
It can acquire these rights as an individual can. The 
passage of an act authorizing the reconstruction of the 
dam answers the assertion of a grant and is an open 
and notorious assertion of the right to build the dam 
and place flash boards upon it, and to flood whatever 
lands might be necessary to preserve the level of the 
water in the canal. The flash boards were not removed 
by the State, hut the plan for the construction of the 
dam shows that it was the expectation that the flash 
boards would be carried off in the spring of the year 
and thus relieve the flooding as far as possible. The 
assertion of the right to use the flash boards however 
was continuous. A mere interruption of their use for 
certain months of the year would not prevent the pre- 
scriptive period from running. The facts are not un- 
like those in the case of Hall v. State {92 App. Div. 98) , 
where the right to maintain a dam in the Saranac river 
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was questioned and the Appellate Division held that 
though the use was interrupted, still as there had been 
no intention to albandon the right the claimant ac- 
quired a prescriptive right to maintain the dam and 
flood the land up tire stream. 

Assuming therefore that the land of the claimant 
was flooded, he is not entitled to recover because the 
Statute of Limitations has run against his claim, and 
the State has acquired prescriptive rights to flood the 
premises for which damages are claimed. 

All concur. 



Chables Ostbander v. The State of New York. 

Claim No. 646T. 

Kate B. Acer v. The State of New Yobk. 

Claims No. 6258, SSST. 

RoswELL W. Post v. The State op New York. 

Claim No. 0570. 

Where the ''tate constructs a feeder utilizing a creek for a portion of 
the way as a part of the feeder and connects three separate water-heds, 
negligentl} permits pates at the head of the feeder to become out oi 
repair so as to allow water to e'^cape through or under them and allows 
the banks of the feeder to become depressed in plates and out of repair, 
it IS liatle for damage'' occasioned b> flooding due to its negligent acts. 

The State mutt respond in damages where it negligently turns water 
upon the land of another whiuh water without the intervention of 
the State would not hnd its wav there naturally and thereui causes 
damage, but where the State turns water upon the land of another, 
which land was flooded and damaged previou'lv from natural cauaes. 
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tbe State ia not liable wliere atl of the damages were occaiioned before 
the State's trespass, even though without legal right it mingles the 
surplus water from the canal with the flood water. 

If the 8tat< negligently tuma water from a feeder upon the land 
of another where it mingles with flood waters from a creek and the 
combined waters cause damages the State is not liable for all of the 
damans occasioned but only for such portion as it actually causes. 

(Decided December 14, 1P09.) 

These claims are for damages to lands and crops in 
the town of Shelby, Orleans eoiinty, and Alabama, 
Genesee county, by the overflow of Tonawanda feeder, 
which connects Tonawanda creek with Oak Orchard 
creek, intercepting on its way Whitney creek and 
thence flowing into the Erie canal. All three creeks, 
Tonawanda, Whitney, and Oak Orchard', are in sepa- 
rate watersheds but are connected by the feeder. The 
State maintains gates at the head of the feeder to keep 
back the water of Tonawanda creek at times of high 
water and when a supply is not needed for the canal. 
It was claimed that these gates were out of repair and 
permitted water to escape into the feeder from Tona- 
wanda creek; that the State did not provide a sufficient 
channel to take care of the water of Whitney creek 
which it intercepted, and that the feeder was not kept 
in repair. There were heavy rains during the times 
when the damages occurred and it was claimed that the 
State was liable for all of the damages done, while the 
State maintained that it was not negligent and that if 
it was the damages were occasioned by the heavy rains. 
The court found that the State was liable for such 
damages as it negligently occasioned and awarded to 
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Charles Ostrander the sum of $150, to Kate B. Acer 
the sum of $1,500, and to Koswell W. Post, the sum 
of $400. 

These claims were all appealed to the Appellate 
Division. The Post claim was appealed January 23, 
1906, and unanimously affirmed by the Appellate Di- 
vision January 7, 1908. The Acer claims were ap- 
pealed January 23, 1906, and were unanimously af- 
firmed by the Appellate Division January 7, 1908. The 
Ostrander claim was appealed February 14, 1906, and 
reversed by the Appellate Division on the ground of 
the insufficiency of the amount of damages awarded 
and a new trial was granted. The Ostrander claim was 
again tried May 27, 1907, and an award of $240 was 
made. 

Thompson & Sheldon, for claimant Ostrander. 

L. M. Sherwood, for claimants Acer and Post. 

Julius M. Mayer, Attorney-General, and WUUs H. 
Tennant, Deputy Attorney-General, for the State. 

RoDENBECK, J. Thcso are claims for damages by 
flooding caused to claimants by reason of the construc- 
tion and maintenance of Oak Orchard feeder. 

Oak Orchard creek rises about seventeen miles east 
of the premises in question and flows westwardly until 
it reaches a point a few rods south of the Acer property 
when it turns slightly to the north and northeast 
through the farm. Over forty years ago the farmers 
in that vicinity for the purpose of straightening 
the creek at a point where it circles the Acer property 
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dug a ditch from a point about forty rods south of the 
farm through the farm northerly into the creek again. 
This ditch has been used continuously for over forty 
years as a part of the creek itself. The capacity of the 
ditch is greater than that of the creek east of the head 
of the ditch. 

At the time of the construction of the Erie canal the 
State dug a feeder from Tonawanda creek into Oak 
Orchard creek. The connection with the creek is a 
short distance west of the Acer property. The feeder 
was dug by simply throwing the dirt out upon its 
banks and was built without puddling or the construc- 
tion of any cement walls or tight banks. It intercepted 
the waters of Whitney creek and carried them out of 
their natural course into Oak Orchard creek. The 
flow of water into the feeder from Tonawanda creek 
was regulated by gates. 

The Post and Ostrander property are located west 
of the feeder and the Acer property east of the feeder 
on the so-called Acer ditch and Oak Orchard creek. 

At the times for which damages are claimed by ' 
reason of overflows of the feeder and Oak Orchard 
creek there were heavy rains, but not of such extraor- 
dinary and unusual severity as to relieve the State 
from liability. 

The question in these cases is whether or not the 
State is liable for all or part of the damages which oc- 
curred by reason of the overflows. 

The eases are not unlike those of Carhart, Cook, and 
Lasher against the State which were eases arising 
from the overflow of Limestone, Butternut, and Chit- 
tenango creeks. The question of liability in the eases 
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at bar is based upon the same principles as that in the 
cases mentioned. 

In the latter cases the State impounded water 
in the Erie cana! and at times of high water poured 
the surplus water from the canal into the creeks in 
question and thus participated in the flooding of the 
claimant's land and in causing the damages which 
were claimed and for which the State was held liable 
by this court. In those cases there were at the time 
of the flooding heavy rains but not of such severity in 
the judgment of this court to relieve the State from 
liability. 

In the cases at bar the State impounded water in a 
feeder which it constructed to conduct the water from 
Tonawanda and other creeks into the canal. In so do- 
ing it intercepted existing water-courses and utilized 
Oak Orchard creek as a part of the feeder. By reason 
of the great lapse of time since the construction of the 
feeder and the using of Oak Orchard creek, the State 
had acquired certain prescriptive rights to use the 
feeder and creek and had also acquired certain pre- 
scriptive rights to set back the water in the Acer ditch, 
so-called. Tliis lapse of time however had given the 
State no prescriptive right to flood claimant's premises, 
as this flooding was intermittent and was not involved 
in the construction and maintenance of the feeder. 
The State undoubtedly had the right to flow the waters 
of Tonawanda and Whitney creeks through its arti- 
ficial feeder into the Erie canal, but no one would 
contend that this right would give the State authority 
to allow the water from the feeder to overflow its 
banks and destroy the crops and property of pri- 
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vate parties. The use of the feeder would operate to 
set back to a greater or less extent the water in the 
Acer ditch, but no one would contend that this pre- 
scriptive right would give the State tlie authority to so 
set hack the water in the ditch as to cause it to over- 
flow its banks and thus damage property. The State 
was bound to construct the feeder in a safe and work- 
manlike manner with suitable banks and to keep it in 
good repair and make it of such dimensions as to care 
for the water which might iind its way into the 
feeder under conditions which reasonably might be 
anticipated. This the State failed to do. 

At a time of heavy rains the water in the feeder 
overflowed its banks and caused the water in the Acer 
ditch to set back so that it overfloived its banks. The 
water from the feeder passed over the premises in 
question and in conjunction with the water which 
came from other sources flooded the land of the claim- 
ants. Thus, while the State may not have caused all 
of the damages claimed, it participated in producing 
these damages and is liable to make compensation 
therefor. 

Aside from the insufificiency of the feeder to take 
care of the water which flowed into it, there is evi- 
dence that the feeder was negligently constructed with 
low hanks, without puddling or tight walls, and that 
it was not kept in good repair. 

For these acts of negligence the State is liable. The 
situation which makes the State liable was created by 
itself. Without the presence of the feeder no part 
would have been taken by the State in producing the 
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damages. Having entered upon the ground it was 
bound to construct and maintain the feeder, to take 
care, under all ordinary and usual conditions, of the 
water which it turned into it from Tonawanda creek 
and also that of the streams which it intercepted. 

In Heacock S Berry v. State (105 N. Y. 246), the 
claim presented was for damages for overflows caused, 
among other things, by tbe improper construction of 
the banks of the Oswego canal so that the water soaked 
through, and in the course of bis opinion, Finch, J., 
says: " In tbe process of tbe canal enlargement its 
depth was increased by raising its banks and cor- 
respondingly tbe level of its water, but the banks were 
built of loose earth and not puddled or made tight as 
is usually and may easily be done so that leakage re- 
sulted occasioning injury. On tbe face of it this was 
a negligent act. The object of a canal is to bold and 
retain water for the purpose of navigation, and banks 
which permit it to escape both waste the water sup- 
plied and injure tbe adjoining owners." (Page 252.) 

In McKee v. Delaware S Hudson Canal Co. (125 
N. Y. 353), the defendant retained the water of a 
natural stream on its land by a dam, and in dry 
seasons in the use of the stream as a feeder for its 
canal, it discharged the- water in such quantities that 
it overflowed its banks, causing injury to tbe land of 
the plaintiff. In tbe course of bis opinion, O'Brien, 
J., says: " The defendant in fact used tbe brook that 
ran through tbe plaintiff's farm as a feeder, through 
which water was discharged from tbe dam above int6 
the canal. At certain seasons of the year during the 
period of canal navigation, tbe defendant discharged 
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the water in much larger quantities than would other- 
wise naturally flow in the stream and to such an 
extent that its hanks were overflowed and the ditches 
constructed by the plaintiff to drain the land filled 
and rendered useless and the flat land submerged and 
rendered untillable and the crops thereon destroyed. 
" * " The discharge by the defendant of water 
upon plaintiff's lands in the manner found was an in- 
jury in the nature of a trespass, for which the plain- 
tiff was entitled to recover his damages." (Pages 355, 
356.) 

The State however is not liable for the total dam- 
ages claimed, as this would make the State pay for 
damages occasioned through an agency for which no 
one is responsible. The rule of several liability of 
joint feasors does not apply. The rule of liabil- 
ity of joint feasors applies where there are two 
or more who are equally responsible for all the 
damages. Here we have one agency that cannot be 
called upon to respond for damages, and the other 
should be made to pay for such damages only as it 
actually produced. In the cases at bar, if there had 
been no State feeder, the flood water from Oak 
Orchard creek or Whitney creek would have caused 
damages. For these damages no recovery can be had 
against the State, as they are damages for which the 
law says there is no liability. They must be excluded 
in measuring the damages. It would be contrary to 
law and inequitable to charge these damages to tlie 
State. Not so however with the damages caused- by 
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the State's setting back these waters or augmenting 
them by water from other watersheds. 

These damages are capable of measurement. This 
court is judge of both the facts and the law, and the 
difSeulties of fixing the damages are no greater than 
those which are met with every day by juries who 
are called upon to appraise the damages for pain and 
suffering in cases of personal injury through negU- 
gen-ce. 

The State is liable only for the damages which it 
actually caused, and the amount which the court has 
awarded represents the damages for which the court 
believes the State should respond. 

All concur. 



Opinion upon second trial of the Ostrander case. 

RoDENBBCK, J. On the previous trial of this case 
this court found that there was an accumulation of 
water upon claimant's premises, causing damages for 
which the State was not responsible, and that the State 
could be made liable only for the damages which were 
occasioned by the water which came from the canal 
feeder. The claimant was not awarded therefore the 
full amount of the damages which he had proven, and 
this court endeavored to separate the damages caused 
by the feeder water and those caused by other water, 
and awarded the claimant what was considered to be 
a just sum for the amount of damages which were occa- 
'sioned by the State. 

This judgment however was reversed by the Appel- 
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late Division upon the ground that the finding that 
there was an accumulation of rain water upon claim- 
ant's premiMes for which the State was not responsible 
was unwarranted by the evidence, and that the dana- 
ages awarded were therefore inadequate. Upon the 
retrial of the case, the State introduced additional 
proof upon this point, and we think there is now evi- 
■ denee to justify the finding that the damage which 
was occasioned to claimant's premises was not due 
solely to water which came from the canal feeder, 
but was in part due to heavy rains. 

The season of 1901, particularly the spring of the 
year, was an unusually wet season in this section. 
One witness, who was not atfected by the feeder water, 
testified that there was a decrease of at least 25 per 
cent, in the amount of his crops, due to the wet season. 
Other witnesses testified to the rainfall upon the water- 
shed, upon which claimant's premises are situated. 

The State clearly is not respon.sible for damages 
occasioned by heavy rains unless it accumulates such 
waters upon private premises or diverts tliem from 
their natural course and thus occasions damages. 
Where the State turns such waters from their natural 
channel and thus causes damages or increases their 
volume by adding waters from other sources which 
would not otherwise have found their way there, it is 
clearly responsible for the damage which it causes, 
but it is liable only for such damage as it actually 
occasions. 

Each case must stand upon its own facts, and the 
amount for which the State is not liable, which is to 
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be deducted from the total damages, must be deter- 
mined in each ease by the evidence. In one case the 
damage may have been done substantially by other 
water before the State intervened. In another, the 
order may have been reversed, and the State may 
have been the first trespasser and the prime or sole 
cause of the damage. In still another, the combined 
water may have produced the damage simultaneously. 
In each case it is for the court to determine whether 
or not the State caused any damage, and if so, the 
extent tliereof. It would be a harsh and unjust rule 
which would hold the State liable for all the damage 
because some water was conducted hy it upon prem- 
ises and mingled with other water, which latter water 
■ was tlie chief or perliaps sole cause of the injury com- 
plained of. 

In this case we think the principle enunciated in 
the opinion on the former trial that the State is re- 
sponsible only for such damage as it actually produced 
is applicable, and that all the damage in this case, as 
the proofs now stand, was not occasioned by water 
coming from the feeder, but on the other hand, that 
part of the damages was occasioned by rain water 
which found its way on the premises without any in- 
tervention on the part of the State. 

Applying this principle to the facts as they now 
appear, the claimant is entitled to a judgment for 
$204. This amount is arrived at by deducting from 
the total damages, established by claimant, 25 per 
cent, for the damages caused by heavy rains, for 
which the State is not liable under the principle re- 
ferred to, and the proofs in the case. 
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Jay B. Kline v. The State op New York. 

Claim No. 3948. 

Where a dam was constructed in 18Q6 and Hash boards had been used 
thereon ever since and no claim for flooding resulting therpfrom naa 
made until lS9b the ilaim ih not tenable as under the Reused 
Statutes {i% 48 52) and Laws 1830 chapter ZaS Laws 1866 
chapter 83G the State acquired a permanent easement to flood the 
land after the lap^e uf one tear from the time the premises were 
flooded 

Where a permanent easement to flood lands hai been acquired under 
the statutes (Revised Statutes g| 48 52 Laws 18i0 ihapter 2<>3 I^ws 
1860 chapter 836) an> claim for damages re*iulting from the flooding 
was not revived bj Lawj 1870 chapter 321 which applied only to a 
class of claims wbiih had not been provided for previously 

The State however la liable where without authority its officers or 
employees Ismpuranh maintain flash boards beyond the height to which 
they were authorized to raise them 
(Decided October 16, 1005.) 

This is a claim for $1,800 for the loss of the use of 
land in the town of Lysander, Onondaga county, 
caused by the towpath upon the Seneca river pre- 
venting the natural drainage of such land, together 
with the insTifBciency of the culverts and the State 
ditches, and also the overflow of water from Seneca 
river, caused by the erection of a dam in the Oswego 
river at Plicpnix, N. Y., and the erection of flash 
boards thereon whereby the claimant's land was 
flooded. An award of f50 was made to the claimant. 

Jay B. Kline, in person. 

Julius M. Mayer, Attorney-General, and Willis H. 
Tennant, Deputy Attorney-Oeneral, for the State. 

Google 
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RoDENBECK, J. This is a claim for the flooding of 
claimant's land situated on the Seneca river by the 
placing of flash boards on what is known as the ■ 
Phoenix dam. The claim is for the years 1896, 1897, 
and 1898. 

In 1862 a concurrent resolution was passed by the 
Legislature requesting the Canal Board to so regulate 
and maintain the height of the State dam at Phoenix 
as to cause the depth of the water in the canal to be 
seven feet and no more. The dam was constructed 
about the year 1865 and flash boards have been used 
ever since its construction. From 1886 until 1892, 
one witness says there were flash boards on the dam 
every year and practically continuously. The question 
therefore arises whether the State is liable to the 
claimant for the flooding of his land due to the plac- 
ing of the flash boards on the dam. 

The flooding of claimant's land, either by the erec- 
tion of the dam or by the placing of flash boards 
thereon, was no such taking as was contemplated by 
the original Eevised Statutes. Sections 48 and 52 of 
the Revised Statutes did not cover a ease of the flood- 
ing of land by the erection of dams. (Ueacock and 
Berry v. State, 105 N. Y. 248.) To cover such eases the 
Legislature passed chapter 293 of the Laws of 1830, 
which provided for the appraisement of damages where 
any land was overflown by the erection of any dam and 
which made applicable existing laws in relation to the 
appraisement and payment of damages, and provided 
a one year's Statute of Limitations for claims for 
damages for land overflown before the passage of 
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the act. If the statute of 1830 did not impose a short 
Statute of Limitations upon future claims, a limitation 
■was imposed upon the claim of the claimant hy the 
amendment of 1866, whereby the two sections of the 
Revised Statutes referred to were amended by chap- 
ter 836. Tliis amendment covers not merely the ap- 
propriations meant by the original Revised Statutes, 
but damages arising from the temporary appropria- 
tion of land or water or any injury caused by the 
canals of the State or the works connected therewith, 
and required the claimant to flie his claim within one 
year after the premises, land, or water had been 
' ' taken permanently, appropriated, or temporarily 
occupied." 

The effect of the foregoing legislation was to re- 
quire the claimant or his predecessor in title to present 
his claim for damages after the placing of the flash 
boards within the time specified in the statute, and in 
default, the State acquired a permanent easement to 
flood his land (Heacock and Berry v. State, 105 N". Y. 
249 ; Stewart v. State, 105 N. Y. 256 ; Benedict v. State, 
120 N. Y. 231) ; and the neglect to present the claim 
within the time provided in the statute constituted a 
waiver of all claims to damages, and placed the State 
in the same position toward the claimant and his 
predecessor "as if they- had voluntarily executed a 
release to the State of all their title to the premises 
and of all claim for damages." {Mark v. State, 97 
N. Y. 576.) 

The statute of 1870, chapter 321, did not revive the 
claim of claimant, as it has been held repeatedly that 
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that statute applied only to a class of claims against 
the State which had not been provided for previously. 
{Heacock and Berry v. State; Mark v. State, supra.) 
The foregoing applies to the flooding of claimant's land 
occasioned by water set back by the dam, or through 
the use of flash boards so as to cause a depth of water 
in the canal of seven feet. It appears from the evidence 
however that the flash boards in the years for which 
claimant claims damages were raised beyond the 
height authorized. It appears that the officers or em- 
ployees of the State during those years maintained 
flash boards higher than they had any authority to do. 
For such damages as they occasioned for the two 
years preceding the filing of the claim !by this unau- 
thorized raising of the flash boards the State must 
compensate the i^laimant. This part of his claim is 
not barred by any statute. There is no evidence of 
any authority to raise the flash boards to the height 
to which they were raised in 1896, 1897, and 1898, and 
for the damages caused by the acts of the State's 
officers or employees the State is liable. These dam- 
ages are slight however and difficult to estimate so 
far as the evidence shows. The engineer called on 
behalf of the State testified that about two and six- 
tenths acres of land were flooded by the unauthorized 
raising of the flash fcoards, that is, the State had 
flooded two and six-tenths acres of claimant's land 
more than it had acquired the right to flood. The 
rental value of these lands varied according to the 
testimony from $.75 to $5 per acre. 
There is also a claim that the State failed to clean 
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out the culverts leading under the towpath into the 
Seneca river, and that by the failure of this duty on 
the part of the State the water was kept on claim- 
ant's land longer than they otherwise would have 
been. There is not suflBcient evidence to make out a 
case of damages upon this point. If any damages were 
caused to claimant it was due to the backing up of 
the water and not to any failure of the State to clean 
out the culverts. 

The claimant therefore is entitled to recover for 
the flooding of his land by the raising of the flash 
boards above the height authorized, but not for dam- 
ages occasioned by the construction of the dam or the 
raising of the dam by the placing of flash boards up 
to the height authorized by the joint resolution. 

All concur. 



Smith & Powell Company v. The State of New York. 

Claim No. 6060, 

Where a dam was coratructed in 1865 and flash boards had been used 
thereon ever since and no claim for flooding resulting therefrom was 
made by claimant until inOO, the claim ia not t«nable as under the 
Revised Statutes {H 43, 52), and Laws 1830, chapter 283, and Laws 
1866, chapter 836, the State acquired a permanent easement t« flood the 
land after the lapse of one year from the time 'that the premises were 
flooded. 

Where a permanent easement to flood land has been acquired under 
the Revised Statutes (H 48, 52), Laws 1830, chapter 293, and Laws 
1366, chapter S36. any claim for damages resulting from the flooding 
was not revived bj Laws 1870, chapter 321, which applied only to a 
claSis of claims which had not been provided for previoiulj. 



,ab,GoOglc 



88 Smith & Powell Co. v. The State of New York. 

statement of cave. 

Interruption in the continuity o( the user o£ flasli board; does not 
affect the right to an easement acquired under the statutes unless the 
circumstance show an intention of abandonment. Sec Kliiie v. The 
Slate of \eir Yort. jiage 83; also Elj, V. The SUilc of \e,c Ycrk, 
page 05. 

(Decided September 23, 1B07.) 

This is a claim for damages for the flooding of 
claimant's land on the south shore of Onondaga lake 
by reason of the raising of the Phtenix dam by plac- 
ing flash boards thereon. The dam was authorized by 
chapter 475 of the Laws of 1864 and was built in 1865. 
There had previously existed a dam at this point and 
the new dam was built lower than the old one. Flash 
boards had been placed upon the old dam and from 
tlie time of the completion of the new dam their use 
was continued. There were usually two boards, each 
twenty inches in width, but some years the width of 
the boards varied. They were placed on the dam 
every year, but not always at the same season of the 
year, and were never removed until carried away by 
spring freshets or the ice, and were then replaced 
as necessary. The statute authorized the State to 
construct a dam ' ' which would maintain seven feet 
of water in the prism of the canal, in the levels above 
the dam." At tlie time when the damages are claimed 
to have been sustained in 1900, 1901, and 1902, the 
flash boards were placed below the crest of the dam 
leaning with the current so that they did not actually 
raise the water at the dam more than the State was 
authorized to do. The claimant's land is situated on 
Onondaga lake several miles from the site of the dam, 
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and there was a fall between the lowest point of daim- 
ant's land and the crest of the dam of five and ninety- 
two hundredths feet. The court held that aside from 
any question as to the right of the State to maintain 
the dam and flash boards water was not actually set 
back upon claimant's land, and in addition that the 
State had acquired prescriptive right to flood if any 
flooding occurred. 

A. Lee Olmstead, for claimant. 

William S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

EoDENBECK, J. This is a claim for damages for the 
flooding of claimant's land on the south shore of 
Onondaga lake by reason of the raising of the Phoenix 
dam by placing flash boards thereon. 

The land of- the claimant is flat lowland, the 
lowest point of which is 365.1 elevation. The eleva- 
tion of the dam is 359.18. There is therefore a fall 
between the lowest point of claimant's land and the 
crest of the dam of five and ninety-two hundredths 
feet. It is claimed that when the elevation of the- 
water in the lake is at 365, the addition of the flash 
boards will raise the level of the lake from eight inches 
to a foot, and will flood claimant's land. 

In the years 1901 and 1902 the land was seeded to 
beets, turnips, and corn, which were destroyed by the 
high water in the lake flooding back upon the crops, 
due, it is claimed, to the setting back of the water 
caused by the flash boards. 



.dbyGoogle 



90 Smith & Powell Co. v. The State of New York. 



Opinion of the Court, |)*r Rodebbeck, J. 



The dam was authorized by chapter 475 of Laws of 
1864, and was built in 1865. There had existed pre- 
viously a dam at this point, and the new dam was 
built lower than the old one, provision being made for 
compensation to interests damaged by the lowering 
of the dam (L. 1868, chap. 340). The flash boards had 
been placed upon the old dam and from the time of 
the completion of the new dam their use was con- 
tinued. These were usually two boards, each twenty 
inches in width, but some years the width of the boards 
varied. They were placed on the dam every year, but 
not always at the same season of the year, and were 
never removed until carried away by spring freshets 
or the ice, and were then replaced as necessary. 

The height of the new dam is six feet three inches 
above the mitre-sill of the lock. The statute under 
which the dam was constructed authorized a height 
which would ''maintain seven feet of water in the 
prism of the canal on the levels " above the dam. 

The claimant insists that the flash boards raised the 
height of the dam sixteen or seventeen inches, which 
would make its height seven feet seven inches, but 
the State insists that the flash boards, being placed two 
feet down on the slope of the dam and leaning with 
the current, actually raised the height of the dam only 
thirteen inches, making the total height of the dam, 
with the flash hoards on, seven feet four inches. 

It appears that flash boards, twenty inches in height, 
were placed on the dam two feet below its crest in 
June, 1900, July, 1901, and September, 1902, covering 
the periods during which damages are claimed, and 
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it is insisted that the State had thus raised the water 
at the dam higher than it had any authority to do, and 
that this act raised the level of the water in- Onondaga 
lake sufficient to flood claimant's land. As against 
tliis contention, it is claimed by the State that it had 
the right to raise the dam by mean.s of flash boards 
to the height necessary to maintain seven feet of water 
in the prism of the canal, and that the twenty-inch 
flash boards did not raise the water in the prism above 
that height. 

The right of the State, with respect to the con- 
struction of the dam, is found in chapter 475 of Laws 
of 1864, which as already stated, provides that the 
State may construct a dam sufficient to maintain seven 
feet of water in the prism of the canal on the levels 
above the dam. The lowest point in the river is 353.1, 
which would make the elevation necessarj' to main- 
tain seven feet of water at this point, 360.1, which is 
practically the elevation of the dam with the flash 
boards on. In constraing the statute authorizing the 
construction of the dam, it must be borne in mind 
that what was contemplated was a permanent stone 
dam, so that claimants have no right to complain that, 
the flash boards were kept on during seasons of high 
water and were allowed to remain until carried away 
in the spring of the year. Claimants are not in a 
position to insist that the State should have removed 
the flash boards at the end of navigation. By the 
statute under which the dam was built, the Canal Com- 
missioners were authorized to (>onstruct " said dams 
of stone in such manner as the Canal Commissioners 
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may determine to "be the most practical to render such 
structure permanent ' ' ( chap. 475) ■ We start out 
therefore in examining; the facts in the ease with the 
proposition that the State, in 1864, granted authority 
to construet a permanent stone dam at Phoenix, of a 
height to maintain seven feet of water in the prism 
of the canal, and that it built a permanent structure 
only six feet three inches in height, ohtaining the 
necessary height by the placing of flash boards, which 
did not raise the dam appreciably higher than the 
State had authorized a permanent structure to be built. 

But this authority would not, of itself, give the 
State the right to fl-ood any land or to take any 
property without compensation, and it becomes neces- 
sary to inquire whether or not the land of claimant 
was actually flooded by the flash boards, and if so^ 
whether or not the State had acquired by agreement, 
or by anyStatute of Limitations, or hy prescription, the 
right to flood the land in question. 

The question of fact as to whether or not the land 
of the claimant was actually flooded by the placing 
of the flash boards depends almost entirely upon the 
testimony of experts. There were two witnesses who 
testified to a six-inch raise of the water in the lake 
as the result of putting flash boards on the dam May 
28, 1903, and both of these witnesses had claims 
against the State, arising out of the same acts of the 
State of which the claimant complains, and they are 
therefore interested witnesses, whose testimony must 
be taken with some allowance, particularly since the 
rise of the water at the times that they noticed it may^ 
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have been due to other causes than the placing of flash 
boards. Two engineers were called on each side of 
the case and none of them had taken elevations or 
made experiments during the years during which the 
damages occurred. One of the experts called by the 
claimant took no elevations whatever, but relied upon 
the data furnished by the evidence in the case. These 
experts did not agree among themselves, nor did the 
experts on either side agree with one another as to 
the effect on the level of the lake of placing the flash 
boards, all showing that the whole question as to the 
effect of the flash boards is a matter of theory and 
speculation. One expert testified that under no cir- 
cumstances could the flash boards have any practical 
effect in raising the water of the lake; another stated 
that the level of the lake would 'only ihe affected 
at certain elevations of the water; a tliird, that at 
neither high nor low water would the level of the lake 
be affected by the flash boards, and a fourth gave it 
as his opinion that the flash boards would not affect 
the lake in low water because of the consumption of 
water by the millers on either side of the dam. At 
first blush it would seem unreasonable that twenty-inch 
flash boards at the dam would affect the level of the 
lake, which level is nearly six feet higher than the 
crest of the dam. The examination however of the 
testimony of the experts establishes this conclusion, 
that the actual setback by the flash boards does not 
measure, by any means, their effect upon the eleva- 
tion of the water upstream. 

The flash boards might set back the water, as one 
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engineer said, 22,000 feet, but they would raise the 
water back of this point. The effect of the flash boards 
is felt beyond the actual setback of the water, as water 
seeks to restore its equilibrium and will find its natural 
slope. If its flow is obstructed at any point it makes a 
readjustment of the surface of the water until the 
natural slope is restored. In determining this natural 
slope there are many elements to consider, the omis- 
sion of any one of which will vitiate the calculations 
and the conclusions drawn therefrom. The volume of 
the water is one of the elements that must be taken 
into account, for the greater the volume the greater the 
velocity and the greater the slope. The conformation 
of the hanks of the stream has a good deal to do with 
it. Local rainfall must be taken into account. Where 
water is withdrawn by millowners, this must be con- 
sidered. The most certain method for determining the 
effect of the flash boards would be to ascertain the 
level of the lake without the flash boards and take the 
rise of water, if any, due to the flash boards, excluding 
of course, any contributing or modifying causes. If 
this cannot be shown for the years in which damages 
are claimed, it might be shown for subsequent years, 
from which a satisfactory conclusion might be drawn 
as to the effect of the flash boards. Some evidence of 
this kind was introduced on behalf of the State, but 
instead of giving the elevation of the lake that at Mud 
lock was given, which is a jjoint on the Seneca river 
some distance from the lake. According to this evi- 
dence the flasli boards would raise the water at Mud 
lock from tliree to four inches, from which the engi- 
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neer making the survey concluded that they would not 
affect the level of the lake. We are disposed to accept 
the conclusion drawn from these elevations and to find 
that the flash boards would not affect the land of the 
claimant when the level of the lake was at 364 or at 
any other elevation. There is expert evidence on be- 
half of the claimant that the flash boards would not 
affect the lake at high or low water, and in reaching 
this conclusion we accept the opinion of the State's 
witnesses that the flash boards would not affect the 
level of the lake at any other stage of the water in the 
river. 

But even if we are mistaken in this conclusion and 
the land of claimant is actually flooded at certain 
stages of the water in the lake by the placing of flash 
boards, still we think claimant is not entitled to recover 
because its right to damages has been lost by lapse of 
time. 

Even if the land of the claimant is flooded it has 
no standing in court. There is no statute that it can 
point to under which it can recover. The Revised Stat- 
utes of 1828, part 1, title 9, related only to permanent 
appropriations of land and did not extend to a case 
where land was flooded. Damages arising from the 
flooding of land by the erection of dams was pro- 
vided for in 1830 (L. 1830, chap. 293.) This statute 
imposed a limitation of one year upon existing claims, 
but it has been held that it must be read with the pro- 
visions of the Sevised Statutes which extended a one- 
year limitation to future as well as past damages, but 
these statutes did not relate to temporary appropria- 
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tions by flooding and to take care of such cases ihe 
statute of 1833 was passed. In 1866 section forty- 
eight of the Revised Statutes was amended so as to 
cover the cases provided for in the statutes of 1830 and 
1833 and the one-year limitation was made to extend 
to future as well as past damages. There were how- 
ever a class of claims arising from the neglect of State 
officers which were not included in the foregoing stat- 
utes, and in 1870 the State provided for such claims. 
The claims under these statutes are all distinct and 
each relates to a particular class of claims. 

The Revised Statutes relating to the appraisement of 
canal claims (L. 1828, pt. 1, chap. 9, tit. 9; L. 1830, 
chap, 293, and L. 1870, chap. 321) were all repealed by 
the Canal Law of 1894, but there is nothing in that law 
which indicates an intention to revive any dead claim, 
and the claim at bar having been extinguished by the 
neglect of the claimant, or the former owner of the 
premises, to present his claim under the operation of 
the earlier statutes is dead. Article 5 of the Canal 
Law provides for the appropriation of land and 
water, but contains nothing which would revive the 
claim of the claimant which arose when the dam at 
Phcenix was constructed and the State began to place 
flash boards thereon. The language of this article 
shows tha£ it was intended to apply to future eases for 
throughout the section the " Superintendent of Public 
Works " is referred to, an officer not in existence at 
the time that the dam herein was erected and the flash 
boards iirst were placed upon the dam. Section 74 
is tlie one evidentlv that relates to cases of 
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flooding resulting from the construction of dams and, 
this section does not provide for any map or notice to 
the owner. The statute merely provides that the owner 
of land overflown by the erection of the dam by the 
" Superintendent of Public Works " upon any river 
or stream connected with such public works shall have 
allowed and paid to him such just and equitable dam- 
ages as he sustains by reason of the erection of such 
dam. This language embraces only dams erected by 
the " Superintendent of Public Works " and does not 
apply to the Phcenix dam which was erected in 1866 
or to the flash boards which had been placed thereon 
ever since that time. 

This in brief is a history of the legislation relating 
to claims against the State arising from the canals 
and so far as the provisions applicable to the facts in 
this case have been construed hy the courts it has 
been held that the flooding occasioned by the erection 
of a dam is of a permanent nature and that the one- 
year limitation provided in the Revised Statutes, the 
statute of 1830, and that ofl866 required the claimant 
herein to present his claim within one year after the 
dam was completed and the State began to use the 
flash boards, or in default thereof lose his claim both 
for future and past damages. 

In Benedict v. 8tate{12(i N. Y. 228), the claim was 
filed in 1871 for damages to land alleged to have been 
sustained from the overflow thereon of the water of 
the Black river, caused by a dam erected in the river by 
the State pursuant to chapter 151 of Laws of 1864. The 
court held that the overflow of plaintiff's land was the 
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■ taking of a permanent easement by the State and fell 
within the statute of 1830; th^t the land was appro- 
priated when the dam was completed and the water of 
the river raised, and that the neglect to present the 
claim within one year thereafter was a waiver of a}! 
right of damages against the State. It will be ob- 
served that the court in this ease holds that the one- 
year limitation extended to future claims as well as 
to past claims notwithstanding that the third section 
of the statute of 1830 provided for a one-year limita- 
tion only for existing claims. Judge Brown said in his 
opinion : 

" If the claim is one arising out of the permanent 
appropriation by the State of lands, or an easement 
therein, and which will presumably continue while the 
canals exist, the landowners' remedy is controlled 
by the Kevised Statutes (pt. 1, tit. 9, chap. 9, §§ 46- 
48), or by the Laws of 1830 (chap. 293.) 

"We think the injury for which the claimant seeks to 
recover was of the latter class. There is, in the claim 
presented, no allegation or assertion of negligence, nor 
is the injury one of a temporary character. 

" It arises from the construction of a dam across the 
Black river which caused a portion of the claimant's 
lands to be overflowed, filling the ditches and prevent- 
ing drainage through them, thus keeping back the 
water in the soil and destroying the grass. 

" The construction of this dam was authorized by 
chapter 151, Laws of 1864, and was for the purpose of 
improving the navigation of Black river between the 
mouth of Otter creek and Carthage. The Black river 
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at this point is a part of the canal system of the State. 
(Chap. 157, Laws of 1836.) 

" The dam was intended to be a permanent structure 
for the purpose of increasing the depth of water in the 
river, and the overflow upon the plaintiff's lands was 
the taking of a permanent easement by the State for 
the use of the canal. 

" The case therefore fell direcUy within the law of 
1830, which provides in section 1 ' when any lands 
are overflowed by the erection of any dam by the canal 
comnjissioners on any river or stream connected with 
the public works, it shall be the duty of the canal ap- 
praisers to make a just and equitable appraisement,' 
etc. The claim was required to be presented within 
one year. {§ 2, same act; chap. 9, tit. 9, part 1, § 48; 
chap. 836, Laws of 1866, § 5; Stewart v. State, supra.) 

' ' There is no suibstantial difference between the case 
last cited and the one at bar. In the case cited the 
claimant alleged the appropriation of his lands to be 
permanent. In this case it is apparent that such is the 
fact. 

" The dam was completed August 31, 1868, and the 
claim was presented March 29, 1871. 

' ' The neglect to present the claim within one year 
after the construction of the dam was a waiver of all 
rights of damages against the State. (Mark v. State, 
supra.) 

" It is claimed that the damages were not sustained 
at the time of the completion of the dam and that it 
could not be known whether there would be any dam- 
ages until the effect of the soakage upon the grass 
could be seen in the summer of 1869. 
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' ' The statute provides that the claim must be pre- 
sented ' within one year after such premises shall 
have been taken or permanently appropriated,' and 
we are of the opinion that the State appropriated the 
land when the dam was completed and the water in 
the river raised. 

" The statute was therefore effective against the 
claim on the 31st day of August, 1869." 

In Mark v. State (97 N. Y, 572), certain land was 
appropriated by the State in 1854 and the claim was 
not filed until 1871. It was held that the claim was 
barred by the limitation of one year provided for in 
the Revised Statutes relating to appropriations by the 
State. The court construes section 48, title 9, 
chapter 9, part 1, of the original Eevised Statutes 
which contains beside the one-year limitation the lan- 
guage ' ' and every person refusing or neglecting to ex- 
hibit such claim within the time prescribed shall be 
deemed to have surrendered to the State his interest in 
the premises so appropriated " and holds that the 
effect of this language and the limitation of one year 
was the same as if the claimants " had voluntarily 
executed a release to the State of all their title to the 
premises and of all claim for damages " where they 
had failed to present the claim within the time pro- 
vided. Judge Miller in his opinion says : 

" Their neglect and omission to exhibit such claim 
was a waiver of all right to damages against the 
State, and the State became thereby vested with a full 
and perfect title to the land, free from any claim or 
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right existing in the owners thereof at the time it was 
taken. Not only were they divested of their title to 
the land taken, but of all right to damages arising as 
an incident to the taking of the same. 

" The effect of the limitation in section 48, 
that the claim must be presented within one year, evi- 
dently was to prevent its presentation after the ex- 
. piration of the time in which it was to be made, and 
the State occupies the same position toward the claim- 
ants as if they had voluntarily executed a release to 
the State of all their title to the premises, and of all 
claim for damages. • • • 

"Underthe circumstances, the Statute of Limitations 
wbich is a statute of repose, and as such entitled to as 
much consideration as any other valid legal defense, 
may well be invoked, not only to enforce a strict legal 
rigbt, but as a matter of justice and equity, to prevent 
the collection of demands, which have long been re- 
garded as canceled and satisfied. After careful con- 
sideration, we are of the opinion that the claim of the 
appellants is barred by the Statute of Limitations. ' ' 

In Stewart v. State of New York (105 N. Y. 254), it 
was alleged that the State in 1866, for the purposes of 
canal navigation, rebuilt the dam at Oswego Falls on 
the Oswego river and canal by reason of which the water 
of Ox creek was set back upon claimant's land causing 
hJTn damage. The claim was not presented until long 
after 1870 and the effect of the provisions of the Re- 
vised Statutes, the statute of 1830, and the statute of 
1866 imposing a one-year limitation upon such claims 
was sought to be avoided by the language of the 
statute of 1870 which statute however the court held 
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did not apply to the claim. Judge Finch in Ms 
opinion says: 

" The dam referred to was a permanent structure 
necessary for the canal navigation, and its effect in 
setting back the water was so evidently permanent and 
lasting as to show that if the State did not formally 
take a fee it at least took a continuous and lasting 
easement which was almost in its consequences equiva- 
lent to an entire appropriation of the lands. • • • 
Whatever doubt there may be as to the character and 
scope of the limitation in the act of 1830, there is none 
as to that in the amendment of 1866. The claim was 
required to be presented in one year." 

The case of Heacock £ Berry v. State ( 105 N. Y. 246) , 
although not similar in its facts to the case at bar, con- 
tains an interesting opinion by Judge Finch upon the 
effect of the one-year limitation contained in the Re- 
vised Statutes, the act of 1830, and the statute of 1866. 
He says: 

' ' But in 1830 an act was passed evidently intended 
to reach a ease not contemplated by either provision of 
the Revised Statutes. The Canal Commissioners were 
originally the officers charged with the construction 
of the canals, and with any extraordinary repairs or 
improvements of any completed canal, and for these 
two purposes, and these only, they were authorized to 
take lands, streams and waters, and build dams and 
aqueducts, and construct feeders. (R. S., supra, §§ 16, 
17.) These were permanent purposes, and contem- 
plated works essential to the construction, improve- 
ment and maintenance of the waterway, and such 
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as would become necessary and integral parts of the 
canal system and so required an ownership in fee. 
For such acquisitions a mode of compensation existed. 
But there were cases where by reason of permanent 
dams, necessary to the operation of feeders, lands had 
been subjected to overflow which the State had not 
taken or appropriated, where it neither needed jjor 
asserted a title in fee, but where it took only an ease- 
ment in the land of the owner in the form of a right 
to set the water back upon him as a consequence of 
the constructed dam. For such cases, prior to 1830, 
there was no remedy provided, unless by insisting that 
the State should and did take a fee when only an ease- 
ment was required. The overflow could not be deemed 
a temporary occupation of land to be adjusted by arbi- 
tration, for it was permanent and continuous, essen- 
tial to the operation of the feeder and the supply of the 
canals, and if the fee was not taken the appraisers had 
no jurisdiction. To meet such cases the act of 1830 
was passed. {Chap. 293.) It authorized an appraisal 
' wheii any lands are overflowed by the erection of 
any dam by the Canal Commissioners on any river or 
streams connected with the public works.' As we 
have seen, the authority of these officers in taking 
waters was for the permanent use and supply of the 
canals, so that the dam and overflow referred to were 
those of a permanent and continuous character. The 
damages sustained by the landowner were to be ap- 
praised and the injury contemplated was one to the 
realty. Since the dam and the overflow were thus 
continuous and permanent, the mode of appraisal for 
the easement taken was made the same as where the 
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fee was taken. (§ 2.) But the only limitation ex- 
pressly provided was, as to lands which had been pre- 
viously overflowed. (§ 3.) The reference of section 
2 to the then existing laws is very general in its 
terms, and both the Appraisers and the Board of 
Claims have held that the clause of the Revised Stat- 
utes which extinguishes claims not filed within the 
prescribed period of limitation is, by that reference, 
imported into the act of 1830. We do not consider 
that, nor the effect upon the clause of a later act of 
1866; but if the view be correct, it shows yet more 
clearly that the act of 1830 referred to a permanent 
easement, so taken, that the right to it could be ex- 
tinguished and bar a claim of future trespasses. Even 
a temporary taking of waters and a temporary flood- 
ing of land in order to supply an occasional deficiency 
of water in the canals was not deemed within the pur- 
view of the act of 1830; for three years later it was 
provided that such damages should be settled by arbi- 
tration as in the case of the temporary occupation of 
land."{ L. 1833, chap. 196.) 

It must be clear that the injury claimed herein is of 
a permanent nature, consisting of the flooding of 
claimant's land by reason of a permanent structure 
in the Oswego river, supplemented by flash boards 
which have been put on from year to year since the 
construction of the dam and w'hich did not raise the 
permanent structure beyond the height authorized by 
the statute of 1864, If the flooding of claimant's land 
is of a permanent nature it is apparent that the limita- 
tion of one year provided in the Revised Statutes, 
the statute of 1830, and the statute of 1866 has run 
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against tlie damages and claimant cannot recover. It 
can not be claimed that the statute of 1870 (chap. 321) 
revived the claim or was intended to permit the claim- 
ant to present a claim for damages sustained within 
the two-year limitation provided in that statute- The 
Court of Appeals has repeatedly held that the statute 
of 1870 did not apply to a case like the one under con- 
sideration. The application of the statute of 1870 is 
very interestingly discussed in Heacock <& Berry v. 
State (105 N. Y. 246), and in Stewart v. State, Judge 
Finch says: 

" Our decision in the ^ase of Mark v. The .State 
(97 N. Y. 572, 530) and in Eeacock <& Berry v. The 
State (105 N. Y. 246), just rendered, established that 
the act of 1870, whatever may prove to be its entire 
eeope, does not relate to or confer a new jurisdiction 
to hear claims for the taking of a fee or for the ap- 
propriation of a continuous and permanent easement 
by the State." 

But even if the land of the claimant was flooded 
and the Statute of Limitations had not run against it, 
still the claimant cannot recover because the State 
has acquired prescriptive rights to flood the land in 
question. 

Prior to 1864 there had existed a dam in the Oswego 
river at Phcenix which was replaced in 1865 by a lower 
dam pursuant to chapter 475 of Laws of 1864. At the 
time that this dam was rebuilt holes were drilled into 
the stone coping for the purpose of inserting bolts to 
hold the flash boards. The purpose of this construc- 
tion evidently was to obviate the necessity of build- 
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ing a stone structure the necessary height which would 
keep the water back in the river at all seasons of the 
year and to enable the State to place flash boards upon 
the dam to raise the water as it might become neces- 
sary. The proofs show that flash boards were placed 
upon the dam tack of iron pins, held in place only 
by the force of the water, so that they were carried" 
away annually by the spring freshets or anchor ice and 
were renewed annually whenever necessary to secure 
a sufBeient depth of water for navigation. These 
flash boards were not put on at any regular time 
of year and were not removed by any direct act of the 
State, but each year they were put on as it might be 
necessary. The State by the construction of the 
earlier dam and by its rebuilding pursuant to the stat- 
ute referred to asserted the right to control the water 
in the Oswego and Seneca rivers for the purposes of 
navigation. This assertion of right was open and noto- 
rious and was a notice to all owners of property af- 
fected by the construction of the original or new dam 
to assert their claim for damages. The old dam goes 
so far back into the misty past that no one would have 
the hardihood to claim any damages arising from its 
construction or maintenance, and it is merely a ques- 
tion whether or not those whose interests were affected 
by the construction of the new dam and the placing of 
the flash boards thereon have also lost any rights 
which were taken and which were not compensated. 
All along these rivers from the site of the dam south 
for many miles at certain seasons of the year, not only 
during the continuance of the new dam but during the 
maintenance of the old dam, property must have been 
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flooded by reason of the presence of the dam, and if 
the claimant in this ease can recover there is no 
reason why other property-owners along these rivers 
or their tributaries, whose land may be flooded by 
the maintenance of the dam and the flash boards, can- 
not recover likewise. By the passage of legislation 
for the construction of the dam and by the placing of 
flash boards thereon the State openly and notoriously 
asserted a right to raise the water of the Seneca and 
Oswego rivers so as to preserve a level of seven feet 
in the prism of the canal and incidentally to flood any 
land necessary to preserve such level. This claim has 
also been a continuous one since the construction of the 
new dam. "Witnesses called on behalf of the State tes- 
tified that the boards had been placed upon the dam 
every year since the construction of the new dam. 
They were not able in many instances to testify to 
particular years, but this could hardly be expected 
from men who had no special interest in making a 
record of the fact. The canal superintendent who 
had occupied that ofiice for the last twelve years testi- 
fied that they had been on each year during that time. 
The other witnesses testified in a general way that the 
flash hoards had been on every year. This evidence 
is sufficient to establish a continuous user which the 
assertion of prescriptive rights requires. It was jjot 
necessary that the use should be uninterrupted so long 
as the right to place flash boards was exercised unin- 
terruptedly. In the case of Hall v. State (92 App. 
Div. 91), the claimant and his predecessors had for 
upward of fifty years maintained a dam in the Sar- 
anac river, which set back water upon the adjacent 
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property of other owners at all times when it suited 
his convenience to do so. While the evidence did 
not show that the flooding had been continuous 
during all of that time, because of breaks and leakages 
in the dam, and because of letting the water out of the 
dam at certain times to float logs in the river below, 
it does show that he exercised the right to overflow the 
land during that time at will. There was nothing in 
the evidence that these periodical cessations in the con- 
tinuity of the flooding showed any intention of aban- 
doning the right to flood whenever desired. Nor did 
the cessation come from any act or interference of the 
owners of the upland. The fact of flood and of im- 
pounding, as in the case at bar, appear to have been 
dependent wholly upon the pleasure and will of the 
owner and of the persons operating the dam by his 
leave. 

Under such circumstances the Appellate Division 
held there was no interruption in the continuity of 
the user or abandonment of the right to use and that 
the nonuser does not affect the right to the easement 
unless the circumstances show an inference of aban- 
donment. (Hall V. State, 92 N. Y. 96, citing Jones 'Ease- 
ments, § 189; Washburn's Easements [4th ed.], §.§ 171, 
172; American and English Encyclopedia of Law, vol. 
28 [1st ed.], p. 1009; Cornwell Mfg. Co. v. Swift, 89 
Mich. 503; Messinger's Appeal, 109 Penn. St. 290; 
Bodfish V. Bodfish, 105 Mass. 317; Hesperia Land, 
etc., Co. V. Rogers, 93 Cal. 10; Garrett v. Jackson, 20 
Penn. St. 331.) 

From whatever side this case is approached it ap- 
pears that the claimant is not entitled to recover. The 
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dam is so far down the stream from plaintiff's prem- 
ises and the conditions and circumstances snch that 
it is impracticable that its premises should be flooded 
by reason of the flash boards, but if they were flooded, 
the dam having been built and the flash boards having 
been maintained for over thirty-five years prior to the 
filing of the claim, the Statute of Limitations of one 
year which was in existence until repealed by the 
Canal Law in 1894 woidd bar a recovery for any dam- 
ages that might be sustained and the common-law pre- 
scription rights which the State acquired by an 
open, notorious, and continuous user of the flash 
boards would also operate to defeat the claim. 
All concur. 



Benjamin E. Haix v. The State op New Yoek. 

Claim No. 4943. 

Periodical ceaiiattons in the coDtinuity of the Hooding caused bj ths 
erection of a dam, without intention of abandoning the right to flood or 
where the interruptions were due to the interference of others than 
the owner of the dam, does not affect the validity in any prescriptive 
■ rigiita acquired by such flooding. 

The evidence of damages is to guide and not to control the court in 
arriving at its award, and where witncBsea on the part of the owner 
testify that certain wat«r power is worth $34,000 and witneasea 
on behalf of the State testify that it is worth nothing, the court may 
make such an award between these estimates as it may deem proper. 

(Decided January IT, 1905.) 

This is a claim for the sum of $12,000 for the per- 
manent appropriation of land and water power in 
the town of Harrietstown, Franklin county, for the 
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construction and maintenance of a dam across Saranac 
lake, Saranac village, N. Y. (L. 1898, chap. 627.) The 
claim was amended on the trial so as to increase the 
claim for damages to $34,000. The claim for the value 
of the land taken by the State having been adjusted 
was severed from the claim. The sole question before 
the court was the value of the water power taken by 
the State. 

This claim was first tried January 17, 1901, and re- 
sulted in an award of $2,441.76. This judgment was re- 
versed by the Appellate Division (72 App. Div. 360), 
Upon the second trial an award of $2,958.80 was made. 
This judgment was reversed by the Appellate Division 
(92 App. Div. 96). The third trial resulted in an 
award of $5,000 with interest from December 15, 1898. 
The judgment entered upon this award was affirmed 
by the Appellate Division, 

Walter B. Safford, for claimant. 

Julius M. Mayer, Attorney-General, and Willis H.- 
Tennant, Deputy Attorney-General, for the State. 

EoDENBECK, J. This Is a claim for $34,000 for ap- 
propriating land by the State for the construction of 
a dam across the Saranac river pursuant to chapter 
627, Laws of 1898. A claim was filed December 4, 1898, 
for $12,000 damages. It was amended on the trial 
November 21, 1900, by increasing the demand to $34,- 
000. The case has been twice to the Appellate Di- 
vision, The judgment of the Court of Claims has been 
twice reversed. The case is now before the court upon 
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the sole question of the value of the water power 
taken by the State from the claimant. The claim for 
the value of the land taken by the State has been ad- 
justed and has been severed from the claim. 

Upon the question of the value of the water power 
we must look at the evidence introduced on the former 
trial and on this trial, the evidence on the former trial 
having been made a part of the present ease. Looking 
at the evidence taken upon both trials we find a very 
great divergence in the value placed on the water 
power by the witnesses called on behalf of the State 
and the claimant. This variance ranges from nothing 
to $34,000. 

The dam in question is located on the Saranac river 
about three and three-fourths miles in a direct line 
from Saranac village and five or six miles as the river 
winds and turns. It is about eight miles from Lake 
Placid village and about two miles from the nearest 
point of the railroad. There formerly existed at the 
site of this dam a dam nine feet high, and the claimant, 
so the Appellate Division has held, had the right to 
flow back the water in the river and lake. From the 
year 1854 to the year 1880 a dam was maintained at 
this point with a head of from eight to nine feet. In 
1880 a part of it was destroyed by fire and since then 
it has been used only in the spring of the year for dis- 
charging water to facilitate the floating of logs. The 
State constructed a dam about seven feet high and for 
the site and necessary land the claimant filed a claim 
with the Forest Preserve Board for $12,000. 

The value placed upon the water power by the claim- 
ant's witnesses is based upon its use for the develop- 
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ment of electricity, and also for the operfition of a 
saw-mill, a furniture factory, or a barrel material fac- 
tory. Four witnesses on the value of tlie water power 
were called by the State and all of them testified that 
the water power had no value. This estimate was 
based upon the absence of a suitable market for any 
electricity which might be developed and the unprofit- 
ableness of using the water power for other purposes 
than the development of electricity. 

The proof is conflicting that a market could be found 
for any electricity which might be developed at the 
site of the dam. Unless there be such a market the 
site would be valueless for that purpose. The site is 
a long distance from Saranac village where a good 
water power exists. The village is already supplied 
with an electric plant and a new company which might 
attempt to develop electricity at the site of the dam, to 
be furnished in Saranac village, would meet with com- 
petition from the existing company. Whether or not 
such an enterprise would be profitable or not so as to 
give a value to the dam site for electrical purposes is 
not certain. Although a dam has existed at this point 
since 1854 it has never been used as a water power 
but seems to have been constructed and used solely for 
floating logs down the river. Lake Placid is located 
eight miles from the site of the dam and there are difB- 
culties in securing a right of way, some of the inter- 
vening land being owned by the State. Permission 
could probably not be secured from the State to cross 
its land and if it were secured no State officer can au- 
thorize the cutting of any timber on such land. The 
land and water above the dam are largely State prop- 



.dbyGoogle 



TTat.t. v. The State of New York. 

Opinion ot the Court, per Eodsnbeoe, J. 



erty, and if there is no timber on the streams above 
which oan be floated down to the mill the site for saw- 
mill purposes would be of little value. It is also con- 
tended that it might be cheaper to float the logs down 
to Saranac village than to prepare them at the site of 
the dam. The cost of transporting the product of any 
mill which might be established at the site to market 
is an element which must be taken into account- The 
land of the claimant is situated largely below the 
site of the proposed dam and the erection of a per- 
manent dam is a benefit rather than a detriment to the 
remaining'property of the claimant. 

The court is not bound to follow the estimate placed 
upon the value of this water power by the claimant's 
witnesses, nor is it required to dismiss the claim upon 
the evidence submitted by the State that the water 
power has no value. This evidence must guide the 
court to a correct conclusion and does not control it. 
The weight of the evidence is for the court to deter- 
mine. The property in question evidently has some 
value. Its value ranges somewhere from nothing to 
$34,000, depending upon the conclusions as to the uses 
to which the water power may be put. 

There are many conditions determining the value of 
a water power. The fall may be insufficient, or there 
may be an inadequate supply of water, or there may be 
an absence of a market for any power that may be 
developed. If this dam were but a foot or two in 
height it would clearly have little if any value. If 
tbere was no water back of the dam its value would 
be little, if anything, and whatever the fall or the 
storage capacity, if there was no market for the 



.dbyGoogle 



114 Spencer v. The State of Nkw York. 

statement of case. 

power developed or future market, its value would be 
slight. The claimant's witnesses have overdrawn the 
conditions upon which the value of the site depends 
and overstated the damages. The claim placed the 
value of the land and water power at $12,000. The 
claimant has been paid by the State for the land anil 
we are now called upon to estimate the value of the 
water power. Taking all the elements into considera- 
tion which go to make up the value of the water power 
in question, after viewing the property and accepting 
the rule for measuring the claimant's damages laid 
down by the Appellate Division, the court is of the 
opinion that the sum of $5,000 represents the damages 
of the claimant for the taking of the water power in 
question and the claimant is therefore entitled to judg- 
m^t for the sum of $5,000, with interest from Decem- 
ber 13, 1898, the date of the service of the notice cf 
appropriation. 
All concur. 



Anthony Spencer v. The State of New York. 

Claim No. 7341. 

Where a bridge tender with the acquiescence of the foreman of repairs 
aids him in removing old plank from a bridge elevated for purposes 
of repair and throws a plank upon one lawfully upon the highway, the 
Staite is liable although he was a volunteer in assisting in mafcii^ the 
repairs. 

(Decided April IS, 1905.) 

This is a claim for $867.50 for damages for personal 
injuries caused by a bridge tender throwing upon the 
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claimant a plank taken from the floor of a canal lift 
bridge over the Erie canal in the city of Rochester 
while the bridge was raised for the purjMJse of making 
repairs. An award of $416 was made to the claimant. 
The judgment of the Court of Claims wa^ affirmed 
by the Appellate Division (110 App. Div. 585) and by 
the Court of Appeals (187 N. Y. 484.) The Court of 
Appeals however did not consider the appeal upon 
its merits hut affirmed the judgment because the State 
had failed to renew at the close of all the evidence a 
motion for a nonsuit which was made and denied on 
the evidence for the claimant. 

H. G. Pierce, for claimant. 

Julius M. Mayer, Attorney-General, and Willis H. 
Tennant, Deputy Attorney-General, for the State. 

RoDENBECK, J. The claimant was lawfully working 
on the highway within the blue line ol the canal when 
a plank from the floor of a canal lift bridge, which 
, was being refloored, was thrown upon him by the 
bridge tender, an employee of the State. The bridge 
was hung up temporarily for repairs and was in 
charge of a foreman of a repair gang, all employees 
of the State. The bridge tender was removing planks 
for his own use when he threw one on claimant, but 
the foreman of repairs saw him pick up the plank 
and gave him no instructions. 

Under these facts the State is liable to the claimant. 
The bridge tender was not a trespasser on the bridge. 
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It was his duty not only to raise and lower the bridge 
for boats to pass but to see that persons having 
occasion to use the bridge or the highway were not in- 
jured by the operation or use. Had he left carelessly 
on the bi^idge an object which fell on claimant the 
State would be liable for his negligence. How can it 
relieve itself from his act in throwing on claimant a 
plank removed in making repairs to the bridge. He 
was not a member of the repair gang, it is true, but 
what he did he did with the knowledge of the foreman 
of repairs, and whatever he did it was his duty to se3 
that he did not injure those lawfully on the highway. 

The bridge tender was not a wrongdoer in throwing 
the planks on the street. He may have had no legal 
right to carry the planks away, being the property of 
the State, but he had the right to go on the bridge 
and was therefore not in the position of a stranger. 
He removed the planks with the knowledge of the 
foreman and was not doing a wrongful act, but was 
rather a volunteer, for his relation to the work and the 
liability of the State turns upon what he was actually 
doing rather than upon what he intended to do with 
the planks when he had thrown them off. 

Furthermore, if it was not the duty of the bridge 
tender to see that no planks were thrown on claimant 
it was, at least, the duty of the foreman of repairs. 
He says he had ehargeof the bridge and saw the bridge 
tender remove the plank which he threw on claimant 
but gave him no instructions. There is no escape from 
the position that it was either the duty of the bridge 
tender or the foreman of repairs to see that claimant 
was not injured. It would be strange doctrine indeed 
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to hold that while a bridge is being refloored the bridge 
tender can go upon the bridge and while assisting in 
removing planks can negligently throw them upon per- 
sons on the highway below without subjecting the 
State to liability for his act, or that the foreman of 
the repairs can permit him to assist him and while so 
doing injure persons on the highway without liability 
on the part of the State. 

The claimant was without negligence on his part. 
He had the right to work where he was. He was exer- 
cising due care. He was injured by a plank thrown 
from the bridge. The bridge belonged to the State. 
It was usually operated by the bridge tender who 
threw the plank. It was temporarily hung up for re- 
pairs. Obviously it was the duty of the State to see 
that claimant was not injured in connection with the 
repair of the bridge. Either it was the duty of the 
bridge tender or the foreman of repairs to save the 
claimant harmless from injury while the repairs were 
being made. It matters not upon which one the re- 
sponsibility is placed, the State cannot escape its lia- 
bility. 

The claimant is entitled to recover. 

Swift, J., concurs. 

MxJBEAT, J. (dissenting.) This is an action by claim- 
ant to recover damages for injuries received through 
the alleged negligence of an employee of the State. 

The facts are: 

The State of New York maintained a lift bridge over 
the Erie canal in the city of Rochester known as the 
Exchange street bridge. 
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The claimant is a stone cutter and on June 2, 1903, 
was employed to cut certain chauiiels on the canal 
coping by third persons. 

At this time the State was engaged in making cer- 
tain repairs to the bridge and it was lifted about fif- 
teen feet. The work being done was the layiog of new 
planks on the bridge. 

Tins work was being performed under the super- 
vision of the foreman of the carpenter repairing gang 
who was then in charge of the bridge and directed the 
work of the men under him. The bridge was not in 
commission nor accessible to the public. 

One Patterson was a bridge tender in the employ- 
ment of the State with specific duties respecting the 
laising and lowering and tending the bridge when it 
was in use- 
In the afternoon of June 3d he went upon the bridge. 
Seeing loose planks he gathered some for the purpose 
of taking them to his home for kindling wood. No 
one gave him permission to take the planks, but he 
took one from the middle of the bridge, carried it to 
the end, and threw it over and it struck the claimant, 
who was at work on the coping beneath, and caused 
the injury complained of. 

He was getting the wood for kindling wood for him- 
self to take home. No one gave liim authority to take 
it, no one told him to go on the bridge or take the 
plank. He got it for himself the same as he would 
go in any place and pick up a load of kindling wood. 

His duties were those of a bridge tender operating 
the bridge when in use. At the time of the accident 
the bridge was ' hung up ' and out of commission. 
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He did no work on the bridge during the day in 
question. He had nothing to do with the repairing 
work and had no authority over or control of it. 

He went there as customary about his usual time 
to take his 'trick,' found the bridge hung up and 
started to get some old planking for himself for kind- 
ling wood. 

In the discussion of the case it seems to me there 
are but two points to be considered. 

1. "Was Patterson, at the time he threw the plank, 
the servant of the State, and 

2. Was the negligent act of Patterson, in throwing 
the plank, such an act of negligence attributable to the 
State as makes it liable to the claimant for the injuries 
received. 

First. If the act is foreign to the purpose for which 
the servant was hired or occurs in the transaction of 
a matter not reasonably incident to the master's busi- 
ness, the employer is not responsible, (Barrow on 
Neg., p. 158, and cases cited; Sherman Redfield on 
Neg., §§ .144, 148, and eases cited; Wharton on Neg., 
§ 177.) 

Master is not responsible for willful injury commit- 
ted by servant unless he acts by the express or implied 
authority of his employer. 

The servant is not impliedly authorized by master to 
do that which the master himself, being present, would 
not he authorized to do. {Malli v. Lord, 39 N. Y. 381, 
and cases cited.) 

Where a party is sued for an assault committed in 
his store upon a customer the liability must depend 
upon proof of some express direction or authority of 
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defendant or upon facts and circumstances from which 
his direction and authority may be inferred. {Collins 
V. Butler, 179 N. Y. 156, and cases cited.) 

Second. In determining whether the particular act 
is done in course of servant's employment, it is proper 
first to inquire whether servant was at that time en- 
gaged in serving the master. If the act is done while 
the servant is pursuing his own ends exclusively there 
can be no question of the master's freedom from all 
responsibility, even though the injury complained of 
could not have been committed without the facilities 
afforded to servant by his relation to his master. 

It makes no difference that employer put some of 
his property into the charge or control of the em- 
ployed and that the latter uses that identical property 
in such a wrongful manner as to injure a stranger 
therewith. (Sherman Eedfield on Neg., g§ 147, 144, 
and eases cited; Wharton on Neg. [2 ed.], § 168; 
Barrow on Neg., p. 169.) 

If servant acts to accomplish some purpose of his 
own the master is not liable. {Mott v. Consumers' Ice 
Co., 73 N. y. 543; Ochsenbein v. Shapley, 85 N. Y. 
215, 220.) 

But should servant for some purpose of his own in- 
tentionally throw material upon a passenger the mas- 
ter would not be responsible for the injury because it 
would not be an act done in his business but a de- 
parture therefrom by the servant to effect some pur- 
pose of his own. (Cosgrove v. Ogden, 49 N. Y. 255- 
257.) 

The general rule is that a party injured by negli- 
gence of another must seek his remedy against the 
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person who caused the injury and that such person 
alone is liable. 

The fact that party to whose negligent aet an injury 
may be traced was at time in general employment and 
pay of another does not necessarily make the master 
responsittle for his act. 

The doctrine respondeat superior applies only when 
the relation of master and servant is shown to exist 
" * • tw respect to the very transaction out of 
which the injury arose. 

Beyond the scope of his employment the servant is 
as much a stranger to his master as any third person. 

If servant step aside from his master's business 
for however short a time to do an aet not connected 
with snch business the relation of master and servant 
is for the time suspended and the aet of the servant 
during such interval is not to be attributed to the 
master. (Higgins v. Western Union Tel. Co., 156 N. 
Y. 75, 78, 79.) 

The claimant in his brief cites the case of Althorf 
V. Wolf {22 N. Y. 355). 

This decision I do not consider applicable to the 
case at bar, but even in this ease Judge Wright says 
(p. 362) : " If the act had been done without the knowl- 
edge or authority of the defendant nobody would pre- 
tend that the defendant would be liable," and Judge 
Denio (p. 365), says: " So if a stranger without his 
(defendant's) consent or knowledge should imperti- 
nently interfere with his affairs he could not be made 
responsible." 

From the evidence in the case and the examination 
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of the authorities cited, I am of the opinion that the 
State is not liable and that the claim of the claimant 
herein should be dismissed. 



Edwabd Lynch v. State of New York. 

Claim No. SSIS. 

Where a side cut of a canal, although a part of the canal Byat«m, has 
become • nuiaanoe and has come actually into disuse as a part of the 
canal eystem, the State may close it aa an abandoned canal without 
rendering itself liable to those who have been using the side cut. 

The State ConHlitiition prohibiting the f^ule of the canals 
does not apply to a side cut which tlie State would have the right to 
close if necessary as a part of its plans for the improvement of the 
canals of the State. 

The State may close a side cut which forms no part of the canal 
system where it was built as a convenience to those owning property 
on either side of it and was not necessary tor the navigation of the 
canals, although the Legislature assumed jurisdiction over the side cut 
by making appropriations for its improvement. 

(Decided May 22, 1905.) 

This is a claim for $11,000 for damages to claimant's 
real estate and manufacturing plant in the city of 
Syracuse, Onondaga county, by filling up the north 
side cut extending into the Oswego canal. 

The claim was dismissed, 

McCormich <& EnrigM, for claimant. 

Julius M. Mayer, Attorney-General, and Willis E. 
Tennant, Deputy Attorney- General, for the State. 
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EoDENBECK, J. This IS a claim for the closing of the 
north side cut canal in the city of Syracuse by the 
State. The claimant is the owner of premises on the 
side cut and is a manufacturer of salt and claims that 
the cut was constructed for the sole purpose of en- 
couraging the erection of salt manufactories along its 
course and that the cut constituted a part of the 
Oswego canal and could not be abandoned. (Const., 
art. 7, § 8.) 

This court has jurisdiction of the claim if it relates 
to the canals of the State. The claim was tried upon 
this theory. The claimant introduced a number of 
statutes and maps in evidence for the purpof-e of show- 
ing the date of the construction of the side cut and the 
exercise of jurisdiction over it by the State to prove 
that it constituted a part of the Oswego canal within 
the Constitution. It does not appear just when the 
side cut was constructed, but wliether it was con- 
structed at the time that the Oswego canal was built 
or not the claimant is not entitled to recover. {Lynch 
V. Partridge, 36 Misc. Kep. 305.) 

If the side cut, though a part of the canal system of 
the State, had become a nuisance and had actually 
gone into disuse as a part of the canal system the 
State would have had the right to close it as an 
abandoned canal. The Constitution does not require 
the State to maintain canals that have gone into disuse 
through natural causes. {People v. Stephens, IS 
Hun, 17.) 

If the side cut formed a part of the canal system 
the State would still have the power to make improve- 
ments in it as a tributary of the main canal even to the 
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extent of closing it. This power would come under the 
provision relating to the improvement of the canals. 
The prohihition against the sale of the canal extends 
to the main trunk as originally constructed or enlarged 
or extended. (Const., art. 7, § 10.) 

But the side cut constituted no part of the Oswego 
canal as that term is used in the Constitution. It was 
built as a convenience to those owning property on 
either side of it and was not necessary for the naviga- 
tion of the Oswego canal. The fact that the Legisla- 
ture assumed jurisdiction over it is of no consequence. 
The fact that the Legislature made appropriations for 
its improvement does not place it beyond the power of 
the State to close it. It is like the many basins con- 
nected with the canal systems of the State which it has 
been held the State could close without compensation 
for damages thereby occasioned. (Burbank v. Fay, 65 
N. Y. 57.) 

The State therefore acted within its constitutional 
authority when it closed the side cut and the claimant 
cannot recover. 

All concur. 



Cornelius Scanlon v. The State of New York. 

Claim No. 6482. 

The State is not liable for the injuries received by a person who 
usee the towpatb for the purpose of visiting the captain of a boat 
and in so doing falls into an opening underneath a lift bridge, where 
the opening was used in connection with the operation of the bridge, was 
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necessary for that purpose, was located some distance from the traveled 
part of the towpath, and apparently necessarily esposed when the bridge 
waa raised. 

(Decided May 22, IflOS.) 

This is a claim for $5,100 for personal injuries re- 
ceived by the claimant by falling into an opening in 
the towpath of the Erie canal, at Salina street, in the 
city of Syracuse, Onondaga county, N. Y. 

The claim was dismissed. 

W. J. d S. E. McClushy, for claimant. 

JiiUus M, Mayer, Attorney-General, and Willis H. 
Tennant, Deputy Attorney-General, for the State. 

. RoDENBEcK, J. This is a claim for personal injuries 
received by the claimant October 16, 1901, on the tow- 
path side of the Erie canal at the intersection of Salina 
street with the canal in the city of Syracuse. The 
claimant had gone by way of the towpath to visit the 
captain of a boat tied up on the towpath side of the 
canal at the intersection of Salina street and while re- 
turning stepped into an opening used in connection 
with the operation of the bridge. 

It is claimed that the State has subjected itself to 
liability in cases of this kind by section 37 of the Canal 
Law, which provides that : ' ' There shall be allowed 
and paid to every person sustaining damages from the 
canals or from their use or management or resulting 
or arising from the neglect or conduct of any officer of 
the State having charge thereof or resulting or arising 
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from any accident or other matter or thing connected 
with the canals, the amount of such damages to be 
ascertained and determined by proper action or pro- 
ceedings before the Court of Claims ; but no judgment 
shall be awarded by such court for any such damages 
in any case unless the facts proved therein make out a 
case which would create a legal liability against the 
State, were the same established in evidence in a court 
of justice against an individual or corporation; pro- 
vided that the provisions of this act shall not extend 
to claims arising from the navigation of the canals." 
The claimant insists that he does not come within 
the exception ; that he was not engaged in navigating 
the canals ; that he was going to visit the captain of a 
canal boat; had the right to use the towpath for that 
purpose, and had the right to assume that it was in 
reasonably safe condition. It is not necessary to pass 
upon this question at this time, for assuming that the 
State has by statute recognized its liability in cases of 
this kind it has nevertheless limited its liability to 
cases where the facts proved would create a legal lia- 
bility were the same established in evidence in a court 
of justice against an individual or corporation. The 
claimant has failed to make out such a ease. He has 
not shown that an individual or corporation would 
have been liable had it instead of the State been oper- 
ating the canal. The opening into which the claimant 
fell was off from the usual towpath and some distance 
below the surface of the street, and was used, and 
necessarily so, in connection with the operation of the 
bridge. The bridge in question is a lift bridge and 
when lowered it covers the opening and towpath. It 
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does not appear that there were any precautions which 
should have been taken by the State which would have 
obviated the accident. There is no proof that there is 
any construction which might have been employed to 
cover up the opening which would still have left it 
practicable to operate the bridge. It could not be 
expected reasonably that any one would wander off the 
towpath while the bridge was up and into this opening, 
and therefore no extra precautions by way of lights, 
other than those on the street and bridge, could be re- 
quired reasonably to guard claimant. The towpath is 
primarily for the use of those navigating the canals. 
Their use by pedestrians is not prohibited by statute. 
While the claimant may have been lawfully upon the 
towpath and while the State may have owed him the 
duty to see that the towpath was in a reasonably safe 
condition there was no obligation on the part of the 
State to protect him from falling into the opening in 
question which was U3ed in connection with the opera- 
tion of the bridge, was necessary for that purpose, was 
located some distance from the towpath below the level 
of the street and apparently necessarily exposed when 
the bridge was raised. 

Upon the facts the claimant has not made out a case 
which would entitle him to recover against an indi- 
vidual or corporation but on the other hand it does 
' appear that the State was free from negligence and 
that he himself was guilty of contributory negligence 
and his claim therefore should be dismissed. 

All concur. 
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Henry Cahhart v. The State of New Yobk. 

Claim Na. 609T. 

Oliver W. Cook v. The State of New York. 

Claim No. 6110. 

Henry M. Lasher v. The State of New York. 

Claim No. 6103, 

Where the State without legal right turns water upon the land of 
another causing all the damages and subsequently other water from 
natural sources mingles with those of the State, the State must re- 
spond for all of the damages as the sole source of damage. 

Where all the damage to land occurs from natural causes resulting 
from the overflow of a creek the State is not liable for any damage 
though without leg.ll right it mingles with the flood surplus water 
from the canal. 

Where part of the damages resulting from flooding are occasioned by 
water which the State without legal right turns upon the land of 
another and part are due, to the natural overflow of a creek, the Stat« 
is liable only for such portion of the damages as it actually occasions. 

(Decided October 16, IBOS.) 

These claims were tried and an award to the claim- 
ants was made. An appeal was takea to the Appellate 
Division where the judgment of the Court of Claims 
was reversed on the ground that the evidence as to 
the extent of the rainfall upon the watershed which 
did not form part of the watershed of Chittenango or 
Limestone creeks was too remote. (115 App. Div. 1.) 

The claim of Henry Carhart is for loss of use and 
damage to land and crops situate in the town of Mau- 
lius, Onondaga county, by overflow of water discharged 
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from the Erie canal and De Buyter into Limestone 
creek. 

The claim of Oliver "W. Cook is for damages to land 
and crops in the town of Manlius, Onondaga connty, by 
overflow of water from the Erie canal, Fayetteville 
feeder and Orville feeder into Limestone creek. 

The claim of Henry M. Lasher is for damage to land 
and crops situate in the town of Sullivan, Madison 
county, by overflow of water discharged from the Erie 
canal into Chittenango creek. 

Held, that the State had no right to turn upon the 
property of the claimants any water which would not 
naturally, without the interference of the State, find its 
way there, and that it must be responsible for any 
damages done by such waters. It matters not as to the 
quantity. 

Held, also, that the State is liable only for such dam- 
age as it actually occasioned, and it is for the court to 
determine what those damages are. 

Also held that the claimants were entitled to recover. 

All the material facts are stated in the opinion, 

George H. Sears, for claimants. 

Julius M. Mayer, Attorney-General, and Willis H. 
Tennant, Deputy Attorney-General, for the State. 

EoDBNBECK, J. Where the Erie canal crosses Lime- 
stone, Butternut and Chittenango creeks, the State 
has constructed an aqueduct to carry the canal across 
the creeks and has provided gates by means of which 
it can discharge water from the canal into the creeks 
whenever such discharge may be necessary to relieve 
the canal of its surplus water. As a means of sup- 
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plying the e&nal it lias also eoDstrueted feeders con- 
nected with the creeks and provided them with gates 
by means of which the water of the canal can be 
discharged into the creeks. On the occasion when 
the damages complained of were caused there was 
a heavy rainfall wliich surcharged the canal and 
in order to relieve it the surplus water was 
turned into the three creeks mentioned. The 
canal at this point is known as the, Rome level 
and into it the State at times turns not only water 
from the creeks referred to but the water of other 
creeks for the purpose of supplying the canal. It was 
evidently the intention of the State to use Limestone 
and Butternut creeks only in cases of emergency, for 
the Canal Law provides that the surplus water of 
this level shall be discharged through the culverts of 
the locks at the western end of the level so far as the 
capacity of the culverts will permit, and that " in no 
case shall any surplus waters be discharged into the 
cikannel of Limestone or Butternut creeks except to 
guard against danger to the banks of the canal." It 
appeared on the trial that while the water was 
turned into the creeks at the aqueducts and feeders, 
the gates at the locks were not opened for any pur- 
pose except for locking boats, and that there were 
other gates at other creek crossings which might have 
been opened, but which were not opened, which would 
have relieved the volume of water turned into the three 
creeks in question. 

The premises in question are situated below the 
aqueduct on the creeks mentioned. On June 20, 1901, 
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there was a rain storm in the region embraced by the 
watershed of the creeks, and they became swollen by 
the water which found its way down their channels, 
but which was added to by the water which the State 
tnmed into the creeks from the aqueducts and feeders. 
In the case of Limestone creek one of the aqueducts 
and two of the feeder gates were opened. The total 
amount of this discharge was 175.45 cubic feet per 
second. In addition to this there was a quantity of 
water passing over the spillway of the aqueduct and 
waeteweir of the feeder. The latter was nine or ten 
inches deep and about fifteen feet long. The former 
was about 120 feet long, and the flow about 142 cubic 
feet per second, so that the total flow from the canal 
and feeder was over 317 cubic feet per second. The 
capacity of the creek opposite the Carhart premises 
is 480 cubic feet per second. The creek therefore was 
able to take care of all of the water discharged from 
the canal had there been no additional water from 
any other source; but on June 20, 1901, there was a 
heavy rain storm and the run-off of the creek was 1,188 
cubic feet per second in the afternoon of that day, 
" This volume of water- exceeded the capacity of the 
creek and joined with the water from the canal to flood 
the claimant's premises. 

In the case of Butternut creek the State opened 
gates having a capacity for discharging into the creek 
294.83 cubic feet of water per second. The capacity 
of the creek opposite Cook's property is 185 cubic 
feet per second when flowing bank full. It is appar- 
ent that the creek could not take care of all of the 
water coming from the canal and that some of it must 
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have overflown Cook's land. On the same day there 
was a heavy rain storm and in the afternoon the 
run-off of the creek was 721 cubic feet per second. It 
also appears therefore that the amount of rainfall 
could not be accommodated by the channel of this 
creek opposite Cook's premises, and that it must have 
overflown its banks even if no water had been turned 
into the creek from the canal. 

In the ease of Chittenango creek the three aqueduct 
gates that had been opened had a capacity for dis- 
charging into the creek 179.07 cubic feet of water per 
second. The aqueduct spillway was about 120 feet 
long and discharged about 142 cubic feet of water per 
second. The total contribution of the State to the 
flood waters of this creek was about 321 cubic feet per 
second. The capacity of the creek opposite Lasher's 
premises is 335 to 360 cubic feet per second. The creek 
could just accommodate the water coming from the 
canal, but on the day in question the run-off of the 
creek, due to the rainfall, was 806 cubic feet per 
second. The water of the canal and of the^rain to- 
gether exceeded the capacity of the creek, and the over- 
flow consequently occurred. 

The State, while it had maintained these aqueducts 
and discharged water into the three creeks for many 
years and may have acquired the right to. such dis- 
charge, still it secured no right to flood any of the 
land bordering upon the creeks. The rule applicable 
to cases of this kind is well settled that the State may 
not impound waters and turn them into natural 
streams causing them to overflow without rendering 
itself liable for the damages which it occasions. 
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(McKee v. Delaware d Hudson Canal Co., 125 N. Y; 
353.) 

The controversy in these cases however turns not 
so much upon the question of liability as the extent 
of the damages for which the State should respond. 
The claimants insist that the State must compensate 
them for all the damages done, although some of these 
damages may have been occasioned by waters which 
did not come from the canal, while on the other hand, 
the State maintains that the claimants not having 
determined the amount of damages which the waters 
from the canal occasioned as distinguished from the 
damages done by the rainfall are not entitled to recover 
at all or at least not more than nominal damages. 

Neither the position taken by the State nor that 
urged by the claimants is the correct one. 

If the State's position be true there would be no 
case in which a recovery could be had where the State 
flooded land, and there was mingled with its water 
those which came from other sources, for it would be 
impossible manifestly for claimants to differentiate 
the damages and show how much was caused by the 
State and how much by the rainfall. In cases of this 
kind claimants are not required to prove an impossi- 
bility. They are only required to show the facts. The 
deduction as to damages is for the court. Many illus- 
trations might be cited of determinations by the court 
and juries where the exact damages are not capable 
of proof. The eases at bar are not similar to the case 
of O'Donnell v. City of Syracuse {102 App. Div. 80), 
for in that ease the city of Syracuse had obstructed 
the channel of the creek in question and had deposited 
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■filth and sewage upon defendant's land, bnt even in 
that ease it was held that (he plamtiflf was liable for 
damages caused by the overflow, although the overflow 
was due to a heavy flood. In the Cooh ease, at bar, 
the amount of water coming from the canal exceeded 
the capacity of the creek opposite the claimant's 
premises, and in the Lasher case, the capacity of the 
creek exceeded the contribution of the State to the 
flood waters by only a few -cubic feet. The O'Donnell 
case is authority for substantial damages to the 
claimants. 

The position of the claimants on the other hand, that 
the State should respond for all the damages which 
were occasioned, whether by the State or by the heavy 
rain, is equally untena:ble. It is no more possible for 
the State to show the precise amount of damages done 
by the water from other sources than it is for the 
claimants to show the exact amount of damages done 
by the water from the canal. If the claimants cannot 
be required to prove an impossibility, neither can the 
State. If the proposition contended for by the claim- 
ants be true, the State would be liable for all damages 
done by flooding whenever it added to the volume of 
water in any degree whatever. This doctrine would 
increase the liability for damages beyond all reason- 
able limits and beyond all reliable authorities. 

The true position is that the State had no right 
negligently to turn upon the property of the claim- 
ants any water which would not naturally, without 
the interference of the State, find its way there, 
and that it must respond for any damages done 
by such waters. It matters not as to the quan- 
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tity. If the amoniit of water is small, the dam- 
ages are likely to be small. If no substantial dam- 
ages are done, a nominal award must be made. 
The amount of damages would vary according to the 
ciremnstances. If the damages had been done sub- 
stantially before the State's trespass occurred, that 
fact should be taken into account in appraising the 
damages for which the State should be held responsi- 
ble. If the land of the claimants would have beeji 
overflown without any concurrence of the State, and 
the action of the State did not add to the damages, it 
should not be charged with damages. It is liable only 
for such damages as it actually occasioned,, and it is 
for this court to determine what those damages are. 
This is in accord with the case of Spencer v. State of 
New York (135 N. Y. 619), which was a claim arising 
out of the overflow of one of the creeks in question, 
caused by water which escaped through a defective 
dam built by the State across the creek, and by severe 
freshets. There was considerable discrepancy as to 
the quantity of water discharged by the State, and the 
Court of Appeals said: " To the extent of such dis- 
charge it, of course, increased the volume of water 
flowing in the creek and presumably added to the over- 
flow, and if the addition from the source produced or 
contributed to the damage sustained by the claimant, 
he was entitled to compensation." 

The State should not be charged with all the dam- 
ages done by the joint water, the smaller quantity of 
which was furnished by the canal, for such a position 
would make the State liable for overflows of the creeks 
from natural causes whenever it turned water into 
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them, however small the quantity. It is not a ques- 
tion whether the State has turned a substantial amount 
of water into the creek or whether it has occasioned a 
substantial amount of damages. The question is, what 
water did it turn upon the claimants' premises, and 
what damage did it occasion thereby. There has been 
CO successful attempt on either side to show how much 
damage was done by the water from the canal and 
those from other sources. The claim must not fail 
on that account, nor on the other hand must the State 
pay all the damages done because an apportionment 
cannot be accurately proved. It is for the court to 
determine what amount fairly represents the damage 
done by the State. In arriving at the amount of dam- 
ages the court has taken into consideration in each 
case the amount of water discharged by the State, the 
amount of rainfall, and the capacity of the creek oppo- 
site the claimant's premises, and has made a substan- 
tial deduction in the amount of damages testified to 
by the claimants because it is of the opinion that but a 
small part of the damages was done by the water 
for which the State should be held responsible. In the 
case of Carhart the State supplied only one-tenth of 
the water which passed down Limestone creek. In the 
case of Cook, on the other hand, the amount of water 
discharged from the aqueduct and feeder-gates ex- 
ceeded the actual capacity of the creek, as did also 
the run-off due to the rainfall. In this case the State 
furnished aibout one-fourth as much water as the rain. 
In the Lasher case the contribution of water by the 
State was only fourteen cubic feet per second less than 
the capacity of the creek opposite the claimants' prem- 
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ises, and while the State furnished 321 cubic feet of 
water per second to the flood waters of the creek, the 
run-off due to the rainfall was 807 cubic feet per 
second. 

Applying the rule which has been laid down above, 
and taldng all the facts into consideration, the claim- 
ants are entitled to recover the amounts for which 
awards have been made. 

All concur. 

OPINION OF APPELLATE DIVISION. 

Smith, J. The claimant insists first that the proof 
shows that the injury was entirely caused by the over- 
flow resulting from the negligent pouring of the water 
from the canal into the creek, and again, even If the 
creek would otherwise have overflowed, that the dam- 
age which he has sustained cannot be separated or 
apportioned — a part to the natural overflow, and a 
part to the overflow caused by the negligence of the 
State. He therefore claims that the State, in any 
event, is liable to him for all his damages. 

It is found as a fact by the trial court that, apart 
from the waters which were negligently permitted to 
flow into the creek from the canal, the high waters 
"would have caused an overflow of Limestone creek and 
tave caused part of the damage. This finding is not 
-without support in the evidence. The question is then 
presented whether the State is liable for all the dam- 
age caused in part by the natural overflow of the creek, 
and in part by the overflow resulting from the negli- 
gence of the State in negligently permitting the waters 
of the canal to flow therein. 
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In Ring v. The City of Cohoes (77 N. Y. 83), the 
headoote in part reads : ' ' Where several proximate 
causes contribute to an accident, and each is an effi- 
cient cause, without which the accident would not have 
happened, it may be attributed to all or any of them ; 
but it cannot be attributed to a cause unless without 
its operation the accident would not have happened." 

This rule of law is approved in Ehrgott v. Mayor 
{96 N. Y. 283) ; Rider v. Syracuse R. T. Ry. Co. (171 
N. Y. 155). 

In Searles v. Manhattan Railway Company (101 
N. Y. 661), the rule of law is stated: " When the fact 
is that the damages claimed in an action were occa- 
sioned by one of two causes, for one of which the de- 
fendant is responsible, and for the other of which it is 
not responsible, the plaintiff must fail if his evidence 
does not show that the damage was produced' by the 
former cause." 

In Taylor v. The City of Tonhers (105 N. Y. 208), 
Judge Finch in writing for the court approves the rule 
as stated in Ring v. I'he City of Cohoes {supra), and 
further says: " The question involved has been quite 
earnestly debated in other States where it arose under 
statutes requiring towns to keep the streets safe and 
convenient. In Maine and Massachusetts it is held 
that if, besides the defect in the way, there is also 
another proximate cause of the injury contributing 
directly to the result, for which neither of the parties 
is in fault, the town is not liable. (Citing cases.) 
These rulings are based largely upon two grounds, 
that the town is liable for the defect alone, and that 
the proportion of injury due to that cause is impossible 
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to be ascertained. A contrary rule is held in Vermont 
and New Hampshire. (Citing cases.) We have al- 
ready stated the rule to be in this State that the defect, 
even when a concurring cause, must be such that with- 
out its operation the accident would not have hap- 
pened. Where the defect is the sole explanation of the 
injury, there is no difficulty, but where there is also 
another, for which no one is responsible, we have held 
that ' the plaintiff must fail if his evidence does not 
show that the damage was produced by the former 
cause.' " 

These authorities establish the proposition that if 
this injury would have happened, irrespective of de- 
fendant's negligence, the defendant is not liable for 
any damage, although his negligence contributed 
thereto. It would seem to follow, as a necessary 
corollary to this proposition, that if any part of these 
damages would have resulted, irrespective of defend- 
ant's negligence for such part of the damage, the de- 
fendant is not liable. The problem is then presented 
to determine what part, if any, of the damages would 
have resulted irrespective of the defendant's negli- 
gence. When this amount is ascertained, the differ- 
ence between such amount and the damage actually 
suffered would seem to measure the liability of the 
State. It is not necessary here to hold these propo- 
sitions where the injuries were caused by two proxi- 
mate efficient causes, both negligent and wrongful acts. 
The rule of damages here stated do3s not seem to have 
been adopted by the trial court. 

These conclusions seem to be in accord with the 
following eases: Wallace v. Drew (59 Barb. 413); 



.dbyGoogle 



140 Carhabt v. The State of New Tobk. 
opinion of the AppellaU Division. 

Little Schuylkill Navigation Co. v. Richards' Admr. 
(57 Penn. St. 142). 

In the case last cited damages were sought hy reason 
of the fall of a dam, with deposits of coal-dirt, from 
different mines on the stream above the dam, worked 
by persons having no connection with each other and 
with no concert of action. It was held that tbey were 
not jointly liable for the combined results of throwing 
coal-dirt into the river ; that the tort of each was sev- 
eral when committed, and that they did not become 
jointly liable for all the consequences. Agnew, J., in 
criticising the decision of the court below says : " The 
doctrine of the learned judge is somewhat novel, 
though the case itself is new; but, if correct, is well 
calculated to alarm all riparian owners, who may find 
■ themselves by a slight negligence overwhelmed by 
others in gigantic ruin." Again: " True,^it may be 
difficult to determine how much dirt came from each 
colliery, but the relative proportions thrown in by each 
may form some guide, and a jurj* in a case of such 
difiScuIty, caused by the party himself, would measure 
the injury of each with a liberal hand,'* 

See also St. Louts, 1. M. <£■ S, Raihvay Co. v. Morris 
(25 Ark. 628) ; StcivnrI v. Schneider (22 Neb. 286). 

In Workwen v. The Great Xorthern Railway Co. 
(32 L. J. Q. B. [N. S.] 279). the Court of Kings Bench 
at the Trinity Term held, where in consequence of a 
railway embankment the flood waters of a river were 
pent back and flowed over plaintiff's land, but that 
without the embankment the water would have reached 
plaintiff's land and done damage to a lesser amount, 
that tlie plaintiff could recover the difference between 
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the damage done and what would have been the dam- 
age had not the embankment been there. Chief Jus- 
tice Coekburn for the court says : ' ' The question is, 
what is the damage which the plaintiff has sustained 
by the wrongful act of the defendant! If the water 
had flowed in its natural course it would have caused 
£72 10s. damage to the plaintiff, and in consequence 
of the diversion by the defendant, the plaintiff has not 
only sustained that amount, but £145 10s. more. In 
estimating the amount of damage resulting from the 
act of the defendant, we must take into account what 
would have been the damage which in the ordinary 
course of nature would have been occasioned by such 
a flood as must necessarily have occurred. Taking 
that to have been ascertained, I think that ought to be 
deducted from the total amount of damages." 

"Whitman, J., says : " The damage is primarily 
occasioned by the flood. If no works had been erected 
by the defendants, the flood would have done damage 
to the amount of £72 10s, In consequence of the wrong- 
ful act of the defendant, the damage which the flood 
has done to the plaintiff is increased by the amount 
of £145 10s. and that is, therefore, the measure of 



In Nitro-Phosphate Co. v. London <& St. Katherine 
Dock Co. (1 Eng. Eul. Cas. 283-288), this case is 
approved, and it was held that the proportionate part 
of the damage due to defendant's wrong must be 
ascertained as accurately as possible. In O'Donnell v. 
Syracuse (184 N. Y. 1), Judge Gray in reversing the 
judgment of the Appellate Division says: " The mu- 
nicipality was chargeable only with that much of the 



.dbyGoogle 



142 Carhaet v. 1'he State op New Yobk. 

opinion o! the Appellate Division. 

damage which was caused by its wrongful acts, and 
if the damage was incapable of separation and the 
proportions of liability could not be established, that 
fact affords no reason for holding the city responsible 
for the tortious acts of others." 

It may be impossible to reconcile the cases npon 
this vexed question. The tendency of modern judicial 
decision however is toward an endeavor to make a 
party answerable only for the damage caused by its 
own negligence. On the other hand the court will 
be slow to deny relief to the plaintiif by reason of the 
difficulty in establishing the exact proportion of dam- 
age caused by a defendant's wrongful or tortious act. 
The jury will be allowed much license in estimating the 
extent of damages attributable thereto. They must 
apportion the damage as best they can, 

'The damages found by the trial court seem to be 
based upon incompetent evidence. The amount of 
water flowing through Limestone creek at that time 
is based entirely upon the evidence of experts who 
have founded their opinions upon hearsay and incom- 
petent testimony. The records which were put in evi- 
dence, and upon which these opinions were founded, 
were properly stated by the presiding judge of the 
court below to have been sufficiently authenticated. 
The records were of the amount of water which fell 
into the Chittenango creek valley, a valley seven or 
eight miles east of the valley of Limestone creek, and 
the deduction as to the amount of water flowing 
through Limestone creek was founded purely upon a 
comparison of the area of the watershed of Lime- 
stone creek with that of Chittenango creek. This, in 
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our judgment, is too remote upon which can he founded 
any determination as to the amount of water which 
passed down Limestone creek upon that day. The 
evidence shows that these waters were caused by vari- 
ous showers, and it is a matter of common knowledge 
that these showers are many times so far local that a 
large amount of water will fall in one valley and a 
much lesser amount in another valley contiguous 
thereto. This fact presents too much uncertainty for 
the comparison made by the State's witnesses, upon 
which the judgment was based. 

The judgment is therefore reversed, and a new trial 
ordered, with costs. 

All concur. 



Charles Cuykbndall v. The State of New Toek. 

Claim No. 5168. 

Davis S. Dennis v. The State of New Tork. 

Clatm No. G109. 

Where the State arbitrarily maintaina during the entire year flash 
boards which it had been the practice to remove at the close of navi- 
pation, it is liable for the injuries occasioned thereby. 

Where flash boards had been removed usually at the close of each 
Hen son of navigation and a canal superintendent without special 
authority maintained the flash boards during the entire year, the State 
is liable for hia acta under the rule that it is liable for the tortious 
acts of ita agents even where they were done in good faith in pursu- 
ance of tJte general authority to act on the subject to which they 
related. 

(Decided October 16, 1605.) 
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These claims are for damages to land and crops 
situated in the town of Moravia, Cayuga county, 
caused by the overflow of water occasioned by the 
State maintaining flash boards on the upper dam 
across the outlet of Owasco lake to store water for the 
use of the Erie canal. The claim relates to the years 
1898 and 1899, and an award of $1,081 was made to 
claimant Cuykendall, and an award of $800 to claim- 
ant Dennis. 

Frank 8. Wright, for claimants. 

Julius M. Mayer, Attorney-General, and Willis H. 
Tennant, Deputy Attorney-General, for the State. 

RoDENBBCK, J. These are claims for damages for 
maintaining, after the close of navigation, flash boards 
on the dam at the outlet of Owasco lake used as a 
feeder for the canal system of the State. 

The dam had existed at the outlet of Owasco lake 
with certain riparian rights attached to it prior to 
1857, but in that year the State acquired the dam and 
the riparian rights under a statute which authorized 
it to raise it still higher and acquire the necessary ad- 
ditional rights upon payment therefor. Flash boards 
had been maintained on the dam as originally con- 
structed up to 1874, when the State raised them sis 
inches. It had been the practice of removing the 
flash hoards during times of high water, and the State 
continued this practice by removing the flash boards 
at the close of navigation until the year 1884, when- 
the Superintendent of Public Works continued to leave 
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the flash boards on during the entire year. The Court 
of Appeals, in litigation over this very matter, held 
that it was the superintendent's duty " to remove the 
flash boards from the crest of the dam at the close of 
canal navigation." {Wright v. Shanahan, 149 N. T. 
502. See also Shaver v. Eldred, 114 N. Y. 236 ; Wright 
V. Eldred, 46 Hun, 12.) The question now is whether 
or not the State is liable for damages for keeping the 
flash boards on after the close of navigation in the 
years 1898 and 1899. 

The State is equally liable for damages with the 
superintendent. A recovery has been had against the 
superintendent for former years, and these claims 
have been filed to make the iState respond for the years 
1898 and 1899. The claimants are entitled to recover. 
The superintendent had general charge of the canals, 
and in the management of the dam and flash boards in 
question acted on behalf of the State. The State had 
declared its policy of removing the flash boards except 
when necessary for the canals, and in maintaining them 
after the close of navigation it cannot be said that 
the superintendent acted beyond his authority so as 
to relieve the State. The rule is that the State is liable 
for the tortious acts of its agents where they were 
done in good faith in pursuance of the general author- 
ity to act on the subject to which they related. {Buffalo 
& HanibiirgU Turnpike Co. v. City of Buffalo, 58 
N. Y. 639; Smith v. City of Rochester, 76 N. Y. 506; 
Lee V. Village of Sandy Hill, 40 N. Y. 442; Stoddard 
V. Village of Saratoga Springs, 127 N. Y. 261 ; Canal 
Law, § 37.) 

The cases at bar do not differ from the case of 
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Kline v. The State decided at this term, where the flash 
boards were raised higher than was authorized, in 
which case this court held that the State must respond 
for damages caused to lands by the unauthorized rais- 
ing of the flash hoards. In the Kline ease, the liability 
was created by the acts of the superintendent in rais- 
ing the flash boards above the height allowed by law, 
and in these cases by his acts in the unauthorized main- 
tenance of the flash boards after the close of navi- 
gation. 

In these classes of cases, where damages are claimed 
for flooding, no recovery can be had for any damages 
due to the erection of structures which have been au- 
thorized and maintained sufficiently long to allow the 
Statute of Limitations to run. (L. 1866, chap. 836.) 
But the Statute of Limitations does not apply to 
structures erected by officers of the State without siifli- 
cient authority, such as the raising of a dam by the 
use of flash boards or the maintenance of flash boards 
after the close of navigation, and in the latter cases 
the State is liable for the damages occasioned, on tho 
ground that it is a continuing trespass until the unau- 
thorized structures have existed sufficiently long to 
allow the State to acquire prescriptive rights. (Hall 
v. State, 72 App. Div. 360.) 

The claimants therefore are entitled to recover their 
damages due to maintaining the flash boards after the 
close of navigation in the years 1898 and 1899. 

All concur. 
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Myee Nussbaum V. The State of New Yobk. 

Claim No. 8536, 



The Court of Clttima has no juriadiction of a, claim for e 
counsel to the committee on privileges and elections of tbe Assembly.' 
where the State has not consented to have its liability determined by 
the court. 

(Decided January 28, 1907.) 

Myer Nussbaum, in person. 

William S. Jackson, Attorney-G-eneral, and Charles 
A. Dolson, Deputy Attorney-General, for the State. 

Per Curiam. This claim was filed 'by claimant for 
professional services rendered upon a contract of em- 
ployment made between claimant and the committee 
on privileges and elections of the Assembly of the 
State of New York. 

While the claimant may have a meritorious claim 
for services performed, we are of the opinion that he 
has mistaken the tribunal in which to enforce his 
claim. In this case no enabling act has been passed, 
and the State has not consented to have its liability 
for such services performed determined by this court, 
and under the decision of this court, in which all the 
judges concur, in the case of Quayle v. The State, we 
feel constrained to hold this case must be dismissed. 



.dbyGoogle 



148 Rice v. The State of New York. 

statement of caee. 



AaviN Rice, as Receiver, Etc., v. ■The State of New 

YOEK. 

Claim Mo. 104*. 

Where a claim ia made for an unpaid balance for work and labor per-' 
formed under a contract with the State and for uniiquidated damages 
for extra work and labor performed occasioned by an alleged change in 
the plana and apecifications, the claim muat be dismissed on the ground 
of want of jurisdiction. 

(Decided January 28, 1907.) 

The facts so far as material are stated iri the 
opinion. 

Mead, Stranahan <& Guile, for claimant. The 
State is liable for representations made, and if 
erroneous, the contractor can recover damages caused 
by such representations. (Horgan v. Mayor, 160 N, Y. 
516 ; Lentilhon v. The City of New York, 102 App. Div. 
548; Langley v. Rouss, 85 App. Div. 27; 185 N. Y. 201, 
and at bottom of p. 209; Reilly v. Mayor, etc., Ill N. Y. 
473; Delafield v. The Village of Westfield, 77 Him, 
124). 

The language of an instrument is to be construed 
against the person who proposes it rather than against 
the person who is invited to accept it. {Marshall v. 
Accident Assn., 170 N. Y. 434, 438; Herman v. Mer- 
chant Ins. Co., 81 N. Y. 184; Gillet v. The Bank of 
America, 160 N. Y. 549; Hoffman v. ^tna Ins. Co.. 
32 N. Y. 405.) 

William S. Jackson, Attorney-General, and Charles 
A. Dolson, Deputy Attorney-General, for the State. 
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Per Curiam. This is a claim against the State for 
an unpaid balance upon work and labor performed 
under a contract with the State of New York, and for 
unliquidated damages for extra work and labor per- 
formed, oeeasioned by an alleged change in the plans 
and specifications under which the work was per- 
formed, and for damages for a delay in the progress 
of the work alleged to have been caused through the 
fault of the State. There was no enabling act in this 
case, and the State has not, through the Legislature, 
consented to be sued. 

This court has unanimously held in the case of 
Oliver A. Quayle v. The State of New York, that this 
court has no jurisdiction to determine the liability of 
the State, except in such cases as the State has ex- 
pressly consented to have its liability determined by 
this court. In this ease, no such consent upon the part 
of the State has been granted, and under the authority 
and decision of this court in the case of Quayle above 
referred to, this claim must he dismissed. 



Louis Ten Eyck v. The State of New Yobk. 

aalm No. 7370. 

OscAB Ten Eyck, by Guardian, Etc, v. The State of 
New York. 

CTaim So. 7371. 

Where a child six years ot age was injured, while attempting to get 
upon a !ift bridge which was being lowered, by havii^ his foot caught 
between the roadway and the bridge the State h chargeable with negli- 
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genre, the flagman being absent at tbe time and the child being of such 
tender jeare as not to be chargeable with contributory negligence, and 
no ne^igence being attributable to the parents of the child. 

(Decided February IS, 1907.) 

These claims, od behalf of an infant and Ms father, 
are for injuries arising from the negligent operatioD 
of the H'atherine street canal bridge in the city of 
Syracuse. The child was six years of age, and was 
injured while attempting to get upon the bridge while 
it was being lowered. His foot was caught between 
the roadway and the bridge, and his leg was troken 
between the knee and the ankle. The bridge was a 
lift bridge and required two men to operate it. One 
of these was the flagman who usually warned people 
having occasion to use the bridge. At the time of the 
accident, while the bridge was being lowered, the 
flagman was absent from his duty. While thas absent 
the child was injured as stated. 

Wilcox 4& Higbee, for claimants. 

William 8. Jackson, Attorney-General, and M. H. 
Quirk, Assistant Deputy Attorney-General, for the 
State. 

Per Curiam. These are claims on behalf of an in- 
fant and his father arising from an accident to the 
son on the Catherine street canal bridge in the city of 
Syracuse. The child was six years of age and was 
injured by attempting to get upon the bridge while 
it was being lowered. His foot caught between the 
roadway and the bridge, and his leg was broken be- 
tween the knee and the ankle. No negligence can be 
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attributed to the parents of the child under the facts, 
and the evidence is such that the child cannot be 
charged with contributory negligence. The case rather 
turns upon the question of the negligence of the State. 
The bridge was a lift bridge and required two men to 
operate it. One of these, the flagman, who usually 
warned people having occasion to use tlie bridge, was 
absent at the time of the accident. The bridge was 
hung up to allow a congestion of boats to j>ass through, 
and it was lowered during the time the flagman was 
away, and during this time the child was injured. It 
had been playing in a yard adjacent to the canal, came 
out into the roadway, and endeavored to get upon the 
bridge before it had reached the level of the street. 
It was the duty of the State to provide a flagman for 
this bridge, and it is impossible to liold that had he 
been performing his duty the accident would not have 
occurred. It is just as likely that he would have seen 
the child and prevented the injuries. We think the 
absence of the flagman while the bridge was being 
lowered constituted negligence on the part of the State, 
and that it is liable for the injuries caused to the 
child and for the expenses of the father, incurred as a 
result of the accident, to which he was legally entitled. 



John Vogel v. The State of New York. 

Claim No. 8G19. 

The premises ot tlie claimant are situated on the corner o£ Broaa 

street and Seventh street in the village of Waterford. The State puv- 

flURnt to chapter 147 of the Laws of 1303, known as the Barge C?.Tial 

Act, constrticted a canal acrosa Seventh street aoire distance from the 
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premi°ps of tlie claimant. Claimant inyi^^ts tliat lie is entitled to 
' compensation on account of liis property being less accessible and that 
the construction of the canal across Seventli street constituted a taking 
of. property within the Constitution. Beld that the claimant eoutd 

(Decided April 22, 1007.) 

This claim was decided upon an agreed statement 
of facts which facts were agreed upon as follows; 

1. That the village of Waterford, hereinafter re- 
ferred to, is an ordinary municipal corporation in the 
county of Saratoga, State of New York. 

2. That Seventh street hereinafter mentioned is an 
ordinary village street, used and maintained as such 
for public travel within said village of Waterford. 

3. By chapter 147, Laws of 1903, entitled "An act 
making provision for issuing bonds to the amount of 
not to exceed one hundred one million dollars for the 
improvement of the Erie canal, Oswego canal, and 
Champlain canal," which "became a law on the 7tli day 
of April, 1903, and by the terms and conditions of said 
act the State Engineer was authorized and empowered 
to enter upon and take possession of and use land, 
structures, and waters, and to appropriate the same 
for the use of the improved canals of the State, and 
the State, acting under the aforesaid autbority, through 
its duly authorized agents permanently appropriated 
a portion of Seventh street wbich connected Broad 
street (or Saratoga avenue) and Middle street in the 
village of Waterford, Saratoga county, and that the 
claimant's premises were adjacent to Seventh street, 
and by reason of the aforesaid appropriation of a 
portion of Seventh street the claimant's premises 
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have to some extent been rendered less accessible from 
points centrally therefrom, and are less valnable by 
reason thereof. 

4. That the claimant has been the owner and in 
possession of the premises referred to in his state- 
ment of claim since the 1st day of August, 1901, which 
premises are known and described as the lot of Hill 
plot adjoining the village of Waterford and made by 
John E. Bleecker, the same being fifty feet front and 
rear and 150 feet in depth. 

5. That no part of said Seventh street taken by the 
State for canal purposes is in front of and contiguous 
to the premises of the claimant above referred to. 

N: R. Holmes, for claimant. 

William S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

MuRliAY, J. The controversy in the above claim is 
submitted for settlement upon an agreed statement of 
fact. 

The court is asked the following question ; " Is the 
State of New York liable to claimant in any sum for 
damages caused by the taking and appropriation of a 
part of Seventh street in the village of Waterford, 
Saratoga county, for canal purposes, pursuant to the 
provisions of chapter 147 of the Laws of 1903? " 

The law which provided for the construction of the 
barge canal included in its provisions authority to 
improve the Champlain canal. This canal passes 
through the village of Waterford. In the improve- 
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ment of the Champlain canal, the State, through its 
designated officer, permanently appropriated, accord- 
ing to the act, a strip of land in said village which 
crossed Seventh street and (assuming, as the Attor- 
ney-General wishes) closed the street where it came in 
juxtaposition to the canal. Seventh street connects 
Broad and Middle streets in said village. 

The claimant's premises are on the southerly side 
of Broad street at the comer of Seventh street. But 
the part of Seventh street appropriated by the State 
is not in front of or contiguous to, nor did the claim- 
ant's lot abut thereon. These premises have been 
made less accessible from a southerly direction by 
this appropriation of land and the closing of Seventh 
street. But egress from and ingress to them is still 
afforded through Broad street and other streets, 
though by less direct approach when coming to them 
from the south. 

No part of the claimant's land has been taken or 
appropriated by the State under the provisions of the 
Barge Canal Act of 1903. It is urged that this act 
provides compensation only for lands actually appro- 
priated and contains no provision for the payment of 
remote or consequential damages; that the jurisdic- 
tion of this court is limited to determine the amount 
to be awarded for lands and property legally appro- 
priated, and that the Canal Act of 1894 is inapplicable. 

I think there is force in this contention, because 
there is no right given by express statute to compen- 
sate the claimant for the injuries he complains of. 
The Court of Appeals in a recent case {Smith v. Bos- 
ton S Alter y Road, 181 N. Y. 132-136, said: " It is a 
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settled law in this State that the owner of property 
abutting upon a highway which is graded by public 
authorities has no right of action against the town or 
municipality unless such right is given by express 
statute. 

"At common law there is no such liability. It is 
unnecessary to cite authorities to support such a plain 
proposition." 

Further consideration of the merits of the claim 
leads to an examination of the question. Is the owner 
of premises on a street whose grade has been changed 
or closed at a place distant or remote from the owner's 
point of abutment on the street entitled to damages, 
when direct access to his property is not interfered 
with! 

Elliott in his work on Eoads and Streets lays down 
the rule, and says : * ' The great weight of authority 
is to the effect that the owner of property abutting 
on the street at a distance from a point of obstruction 
suflFers no special or peculiar damage, and cannot re- 
cover for any depreciation in the value of his property 
caused thereby, even when the railroad company is 
required by law to compensate the owners for all 
property damaged." (Elliott on Roads & Streets L^d 
ed.], § 815, p. 891, eases cited; Sedgwick on Dam., 
§ 1182, vol. 3, p. 452, and § 1109.) 

It is generally held that the owners of property not 
abutting on the street vacated have no such property 
in the street as entitled them to damages, where there 
is still left means of communication with other streets, 
and whatever detriment or inconvenience they may 
suffer by the closing of a street they must bear in com- 
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mon with the community at large for the public con- 
venience and welfare. (Amer. & Eng. Eneyc. of Law, 
vol. 27, p. 116 [2d ed.], cases cited.) 

The Legislature has power to pass an act for the 
closing of streets • • • through such local oflSeers 
' * • as it shall choose. 

An act closing a street is not unconstitutional be- 
cause it does not provide compensation to owners of 
adjoining lands where another street is left, giving 
access to such lands, for in such case the owners sus- 
tain no actionable damages. (The map in the case at 
bar shows there is still direct access to all of claim- 
ant's property.) The court continues : " It is quite 
plain from the diagram shown that there is a public 
way left to all parts of the property." {Fearing v. 
Inoin, 55 N. Y. 486, 490.) 

. In Insurance Co. v. Stevens (101 N. T. 411), the 
Court of Appeals held: When authorized by the 
Legislature a corporation may close a portion of a 
street of which it owns tbe fee, without compensation 
to the owners of lots on the street which do not front 
upon the portion closed, and especially where there is 
other access to the owners of such lots. 

Lotowners are not entitled to compensation because 
of the closing of a street at a railroad viaduct, where 
a passage is provided around the viaduct by other 
streets which furnish a ready access to the lots by a 
safer though longer route. 

Property-owners whose lots do not abut on a street 
the grade of which has been changed, and have suf- 
fered no injury except that which indirectly results 
where a lawful improvement in one place leaves prop- 
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erty in another place outside its benefits and less de- 
sirable, are not entitled to compensation. 

Remote or consequential damages are not allowed. 
{Meyer v. Erie Road, 166 N. Y. 69; Coster v. Albany, 
43 N. Y. 399, 414; Fries v. Harlem Road, 169 N. Y. 
270.) 

By reason of the above authorities a conclusion is 
reached that the case of the claimant is remediless. 

The State is engaged in a great public work of vast 
importance, involving the expenditure Of an immense 
sum of money for thg public welfare. Should the con- 
tention of the plaintiff be acquiesced in it would open 
a floodgate for indirect consequential or remote dam- 
ages to property proximate or distant. The act does 
not provide for such payments. I do not think the 
Legislature intended, by inference, any such extension 
of the provisions of the law, and the court cannot 
legally enlarge them. 

I am of the opinion the question should be answered 
in the negative, and judgment given for the State. 

Swift, P. J,, concurring; Eodenheck, J, not voting. 



Jessie M. Van Alstyne v. The State of New Yobk. 

Claim No. 8607. 

Wiiere the Staf« constr»icted a bridge over the canal which was 
sbandoned except for drainage purposes by the State and did not pro- 
vide a railii^, which resulted In the claimant walking oS' the bridge into 
the canal without an; negligence on her part, the State is liable. 

(Decided AprU 22, 1907.) 
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About the year 1897 the State built a new bridge 
over what is known as the old canal, at a point near 
the junction of the Newport, Memphis, Camillus, and 
Osqnego Bitters roads, and designated locally as the 
four corners. This structure replaced an older bridge 
which had been maintained by the State at this point 
for many years. The old canal was being used by 
the State for drainage purposes. The roadway is in 
the middle of the bridge and upon either side of it 
there is no appreciable parapet or guard rail to pre- 
vent accidents. The bridge is used as a highway. 
Claimant on December 22, 1905, left Syracuse to visit 
her father's bouse. The night was dark and in walk- 
ing across the bridge to reach her destination, she 
fell from it to the bottom of the old canal and suffered 
the injuries complained of. 

James H. Mosher, for claimant. The wayfarer pass- 
ing along a public street in the night in the absence of 
lights or any warning is entitled to assume that tbe 
way is normal and safe. {MuUins v. SiegdrCooper 
Co., 183 N. Y. 137; Chisholm v. The State, 141 N. Y. 
246; Harris v. Vbehoer, 75 N. Y. 175; Maxin v. The 
Toivn of Champion, 4 N. Y. Supp. 519.) 

William 8. Jackson, Attorney-General, and George 
P. Decker, deputy Attorney-General, for the State. 

Murray, J. About the year 1897 the State of New 
York built a new bridge over what is known as the 
old canal at a point near the junction of the Newport, 
Memphis, Camillus, and Osquego Bitters roads and 
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designated locally as the four corners. This struetare 
replaced an older bridge which had been maintained by 
the State at this point for many years. The new 
bridge was built as mentioned over the old canal which 
is now used by the State for drainage purposes. The 
roadway is in the middle of the bridge and upon either 
side of it there is no appreciable parapet or guard 
rail to prevent accident or casualty. The bridge is 
used as a highway in a considerably traveled portion 
of the locality. 

The claimant on December 22, 1905, left Syracuse 
to visit her father's house. The night was dark and in 
walking across the bridge to reach her destination, she . 
fell from it to the bottom of the old canal and suffered 
the injuries complained of. 

There is no dispute that the bridge was built by the 
State or that the accident happened within the blue 
line and on canal property. 

In Chisholm v. State of New York (141 N. Y. 246), 
the State erected a new highway bridge over the Erie 
canal. No guards or lights were furnished and the 
plaintiff in crossing the bridge on a very dark night 
stepped into a hole and was injured. 

The court say : ' ' That a wayfarer passing along a 
public highway at night in the absence of warning is * 
entitled to assume that the way is normal and safe." 
(Harris v. Uebilhon, 75 N. Y. 169, 175; McGuire v. 
Spence, 91 N. T. 303; Weed v. Ballston. 76 N. Y. 329; 
Brusso V. Buffalo, 90 N. Y. 679; Mullins v. Siegeh 
Cooper, 183 N. Y. 129, 137, 140.) 

In Woodman v. State of New York {127 N. Y. 397), 
the court held: " The abandonment or discontinuance 
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by the state of certain portions of the canals did not 
relieve the State ao far as the portion abandoned is 
concerned from liability • • • fQ^ damages sus- 
tained by individuals caused by negligence of the State 
officials." 

The canal and its appurtenances notwithstanding 
the abandonment remained the property of the State, 
and it was the legislative intent to continue the con- 
trol of the Superintendent of Public Works over the 
abandoned portions of the canal until disposed of as 
authorized by the act. 

The provisions of the act that no person shall have 
any claim against the State by reason of such abandon- 
ment has reference only to damages incident to tht 
discontinuance. 

I am of opinion that the State is liable and judgment 
should be awarded to the claimant. 

All concur. 



Perby O. Hazzabd v. The State of New Yobk. 

Where a person waa employed by the State to work on the canal 
and was injured by the handle of a pile-driver flying from the dmm 
while a weight waa descending, the machine having been Eicciden tally 
thrown into gearj the State is liable. 

(Decided May 22, 1907.) 

The claimant was employed by the State to assist 
in working a pile-driver on the line of the canal. The 
pile-driver was about twenty feet in height, and the 
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hammer or weight with which the piles were driven 
consisted of a piece of iron weighing 500 pounds, which 
was hoisted by means of a rope running through a 
pulley at the top of the pile-driver, and wound around 
a drum at the foot of the pile-driver which was worked 
by handles turned by the employees. When the weight 
was drawn up to the top of the pile-driver, by means 
of winding the rope around this drum, clutches were 
upon the side of the pile-driver or drum, which dropped 
into notches in the wheel of the drum, holding the 
weight in position. When it was desired to drop the 
weight or hammer, a lever was used to throw the clutch 
out of gear, which allowed the drum to revolve by it- 
self without revolving the handles or gearing hy which 
the weight was raised, and allowing the hammer to 
drop of its own weight. On the day when the accident 
occurred the hammer had been lifted to its position 
by means of the drum and the clutch was in gear 
holding the weight in position at the top of the pile- 
driver. The gearing by which the weight was raised 
was attached to the side of the pile-driver very close 
to the wheel of the drum, so close in fact that the lever 
which was used to throw- the clutch out of gear had to 
be retained in position by the hand of the person 
operating the same to prevent the machine from going 
back into gear. At the time of the accident the person 
operating the lever evidently let go of the lever and 
the machine flew back into gear which caused the 
handles of the drum to revolve with great rapidity. 
One of these handles struck the claimant causing seri- 
ous injuries for which this claim was filed. 

This claim was tried in the Court of Claims January 
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19, 1904, and was dismissed. Upon appeal the judg- 
ment was reversed by the Appellate Division of the 
Third Department. On the second trial in this court, 
September 8, 1906, the case was submitted upon the 
same evidence as that presented upon the former trial. 

E. W. Cushman, for claimant. The master, whether 
a natural person or corporation or the State, shall 
provide a proper apparatus or machinery for the ser- 
vant, observing all the care which the nature of the 
employment shall reasonably require and to keep such 
machinery and appliances in repair and to that end 
make all needed inspections and examinations. (Chap- 
ter 600, Laws 1902 ; Am. & Eng. Encyc. of Law, pp. 825, 
830, and notes; Horton on Negligence [2d ed.], pp. 192, 
193, and eases cited; Corcoran v. Bolbrook, 51 N. Y. 
519 ; Lansing v. The N. Y. C. R. R., 49 N. Y. 532 ; Acker- 
son V. Dennison, 117 Mass. 407; Ford v. Fitch, 210 
Mass. 260; Cone v. The D. L. S W. R. R., 81 N. Y. 206; 
Leavitt's Code of Negligence, p. 44 to subd. 8, § 74.) 

In order to justify a nonsuit on the ground of con- 
tributory negligence, the undisputed facts must show 
the omission or commission of some act which the law 
adjudges negligence; the negligence must appear so 
clearly that no construing of the evidence or inference 
drawn from the facts will warrant a contrary con- 
elusion. (Stackus V. The N. Y. C. R. R., 79 N. Y. 464; 
Harris v. Perry, 89 N. Y. 312; Kain v. Smith, supra; 
Dowd V. N. Y., 0. d W. R. R., 61 App. Div. 612; aifd., 
170 N. Y. 459.) 

William 8. Jo^ckson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 
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Swift, P. J. This claim was tried in the Court of 
Claiins at a term of the court held in the city of 
Albany, on the 19th day of January, 1904, and on the 
2d day of April, 1904, a judgment was ordered dis- 
missing the claim. Claimant afterward appealed to 
the Appellate Division in the Third Department, which 
court reversed the judgment of the Court of Claims 
and directed a new trial. On the 8th day of Septem- 
ber, 1906, a stipulation was filed in the Court of Claims 
whereby the Attorney-General stipulated with claim- 
ant that the new trial of this claim should be submitted 
to the Court of Claims upon the testimony given upon 
the former trial, and no further or other proof was 
offered. 

The claimant was employed by the State to assist 
in working a pile-driver on the line of the canal. iThe 
pile-driver was about twenty feet in height, and the 
hammer or weight with which the piles were driven 
consisted of a piece of iron weighing 500 pounds, which 
was hoisted by means of a rope running through a pulley 
at the top of the pile-driver, and wound around a drmn 
at the foot of the pile-driver which was worked by 
handles turned by the employees. When the weight 
was drawn up to the top of the pile driver, hy means 
of winding the rope around this drum, clutches were 
upon the side of the pile-driver or drum, which dropped 
into notches in the wheel of the drum, holding the 
weight in position. When it was desired to drop the 
weight or hammer, a lever was used to throw the clutch 
out of gear, which allowed the drum to revolve by itself 
without revolving the handles or gearing by which the 
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weight was raised, and allowing the hammer to drop 
of its own weight. 

On the day in question, when the accident occurred, 
the hammer had been lifted to its position by means of 
the drum, and the eluteh was in gear holding the weight 
in position at the top of the pile-driver. The gearing 
by which the weight was raised was attached to the 
side of the pile-driver very close to the wheel of the 
drum, so close in fact that the lever which was used 
to throw the clutch out of gear had to be retained in 
position by the hand of the person operating the same, 
to prevent the machine from going back into gear. 

At the time of the accident, the person operating 
the lever and throwing the machine out of gear, so that 
the weight would drop, evidently from all the evidence 
in this ease let go of the lever and the machine flew 
back into gear, which caused the handles of the drum 
to revolve with great rapidity. The handles are com- 
posed of iron piping, and the weight of the hammer 
in dropping caused the handles to revolve with such 
rapidity that they were thrown from the machine, one 
of the handles striking the claimant on the left limb 
below the knee, causing a serious wound and fracture 
of the bone. It appears from the testimony that the 
claimant suffered severely from the injury and was 
unable to work for about one year, and still suffers 
at times from the effects of the injury. 

I find no opinion of the Appellate Division on file 
in which a reversal of this judgment was directed. 
I assume from the reversal of the judgment that the 
Appellate Division was of the opinion that the evi- 
dence as given upon the former trial warranted a 
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recovery in favor of the claimant against the State, 
and as on the 2d day of April, under the stipulation, 
the only evidence in the case being the same evidence 
given upon the former trial without any addition 
thereto, we respect the decision of the Appellate 
Division and hereby award damages to the claimant, 
which were fixed by the court, at the sum of $1,500, 
for which a judgment is directed in favor of the claim- 
ant and against the State. 
All concur. 



LuciEN H. EowE V. The State of New Yoke. 

Claim No. 6311. 

When in 1S80 the State constructed a dam at the foot of Sixth lake 
and the owners of land flooded filed a claim against the State, and an 
award waa made Rgainst the State for the flooding of all landa that 
would be flooded by a dam at the foot of said lake with a flow line ten 
and one-half feet above the apron of the dam and the State paid the 
award. Held, that the State had acquired the right to maintain a dam 
the flow line of which should not exceed t«n and one-halt feet above the 
apron of the dam, and that in case of floods raising the general sur- 
face of the lake to a (ligher level, the State was not liable. 

(Decided May 27, 1907.) 

The claimant is the owner of a camping site and 
camp on the shores of Seventh la^e of the Fulton chain, 
State of New York, and has filed claims against the 
■State for injuries to his property caused, as he alleges, 
by the wrongful and unlawful raising of the dam con- 
structed on Moose river, at the outlet of Sixth lake in 
the year 1900. 
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Hancock, Hogan d Devine, for claimant. The State 
had control of the dam and gates and there was no evi- 
dence that there was a heavy rain or flood and that 
the flooding of the land was not caused by anything 
except putting on too many flash boards and improp- 
erly raising the water in the lakes. The principle laid 
down in the following cases is applicable. (Wilkinson 
V. The State, 114 App. Div. 249; Carhart y. The State, 
115 App. Div. 1; Gillespie v. Forrest, 18 Hun, 110; 
Sipple V. The State, 99 N. Y. 284; Pixley v. Clark, 35 
N. Y. 520; Brown v. Bowen, 30 N. Y. 519; Stiles v. 
Hooker, 7 Cow. 266; Brown v. Dean, 123 Mass. 254; 
Cowles T. Kidder, 24 N. H. 364.) 

William S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

Swift, P. J. The claimant herein is the owner of a 
camping site and camp on the shore of Seventh lake 
of the Fulton chain, 'State of New York, and has filed 
claims against the State of New York for injuries to 
his property caused, as he alleges, by the wrongful 
and unlawful raising of the dam constructed on Moose 
river, at the outlet of Sixth lake, by the State of New 
York, in the year 1900. 

I am of the opinion, first, that Moose river and 
the Fulton chain of lakes, and the dam in question, 
are a part of the canal system of the State of New 
York, and that this court has full jurisdiction, under 
section 37 of the Canal Law, to hear and determine 
this claim. In 1879, by chapter 436 of the laws of 
that year, the Legislature appropriated out of the 
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revenues of the State canals for the year commenc- 
ing October 1, 1879, the sum of $10,000, or so much 
thereof as might be necessary, for the construction 

. of this dam across the Moose river, and the Super- 
intendent of Public Works was instnrcted or em- 

_ powered and directed to build such dam, and to take 
and appropriate any lands necessary therefor, and to 
■bring the reservoir made by said dam into successful 
use. The dam was constructed in the year 1880 in 
pursuance of an act of the Legislature, and with an 
appropriation made by the Legislature therefor, and 
the Superintendent of Public Works had since bad 
charge and control of said dam and of the waters im- 
pounded thereby, and the same has been used to regu- 
late the flow of water in Black river and Erie canals, 
and the Black river feeder, except that by chapter 
168 of the Laws of 1894, the Governor was empowered 
to appoint commissioners who were interested in the 
nse and owners of water power on Black river, Beaver 
river, or Moose river within the counties of Jefferson 
and Lewis, to be commissioners of water power on 
Black river. Such commissioners were authorized to 
appoint a gatekeeper on the dam in question, and the 
commissioners were authorized to make rules and regu- 
lations for the management of the gate in said dam, 
subject to the approval of the Conmiissioner of Public 
Works, and said act made it the duty of each gate- 
keeper to observe and obey all rules and regulations 
so made and approved, and it gave to the Superintend- 
ent of Public Works power to remove such gatekeeper, 
and the water commissioners appointed under said act 
were authorized to regulate the discharge of water 
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through sncli gates at such times and in such quantities 
as they might deem proper, but not in such manner 
as to injuriously interfere with canal navigation or 
navigation of that portion of Black river used for 
canal purposes. So that I am of the opinion that the 
dam in question is recognized by the State as a part of 
its public works, and the said dam and waters of Sixth 
and Seventh lakes of the Fulton chain are used by 
the State for canal purposes. 

Soon after the construction of this dam at the foot 
of Sixth lake, one Chester J. Munn and others who 
were owners of the property upon which the dam was 
constructed, and of a large tract of land lying around 
Sixth and Seventh lakes, and adjoining the same, 
filed a claim against the State of New York for the 
land appropriated by the State for the construction of 
said dam, and for injuries to their property by the 
construction thereof and the raising of the waters by 
reason of the construction of said dam ; that said claim 
was tried in the Board of Claims, at a session held in 
Albany on the 14th day of January, 1885; that upon 
the trial of said claim, an award was made against the 
State of New York in favor of the claimant for the 
damages sustained by claimant by reason of the ap- 
propriation of their lands, and of the raising of the 
water by means of the dam in question, and in said 
judgment making the award against the State, the 
; court found and established the fact that by the ap-' 
propriation the State permanently took and appro- 
priated to its own use the following described land 
and water rights, to wit : 

"All that tract or parcel of land situate, lying and 
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being in township No. 3, Moose river tract, in the 
county of Hamilton and State of New York, bounded 
and described as follows, viz.: .Beginning at a point 
distant 3 chains and 6 links south 8 degrees east from 
center of spillway-of dam or station O of base line sur- 
vey as established by C. L. Phelps, January 17, 1881, 
running thence north 82 degrees east 1 chain; thence 
north 8 degrees, west 6 chains ; thence south 82 degrees, 
west 3 chains; thence south 8 degrees, east 6 chains; 
thence north 82 degrees, east 2 chains to the place of 
beginning, containing 1 8/10 acres, together with the 
right to the use and control of the waters of Moose 
river and the outlet of the Sixth lake in the Fulton 
chain of lakes flowing over the said land, and the right 
to raise the flow line of said waters and the waters of 
the Seventh lake to the high water mark established 
by the dam erected upon said lands, being a flow line 
10y2 feet above the apron of said dam." 

The Board of Claims made an award for these rights 
acquired at that time by the State to the claimants, 
and I am of opinion that by such decision and award 
the State acquired the absolute right to the land and 
water rights described in said judgment and award. 
This seems to be recognized by Chester J, Munn and 
others, for in their deed to James Galvin, who is the 
claimant's immediate grantor, the said Munn espe- 
cially reserved all of the land and water rights de- 
scribed in the said judgment of Munn against the State 
of New York. In the deed from Galvin to the claim- 
ant, no reservation of land or water rights was made. 

I am of the opinion that the State by the said award 
and appropriation, acquired the absolute right to flood 
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any of the lands surrounding Sixth and Seventh lakes 
which would be flooded by maintaining a dam on the 
Moose river at the outlet of Sixth lake, over which the 
flow line of water should not exceed ten and one-half 
feet in height above the apron of the dam; that the 
right of the State was to maintain a permanent struc- 
ture of that height, and if the level of the lake was 
raised in times of showers or freshets, the State would 
not be liable for damages to any person whose lands 
were flooded thereby, if the structure of that dam was 
not higher than ten and one-half feet above the apron 
of the dam. In other words, there was no obligation 
upon the part of the State to keep the water level of 
Sixth and Seventh lakes precisely upon the level of 
the top of the dam ; that there would naturally be times 
of high and low water in Sixth and Seventh lakes, 
and those are incidents which follow the right to main- 
tain a dam at a specified height. 

The claimant in this claim, when he acquired title 
to these lands, knew or shoula have known by examina- 
tion of the record that the light to flood and to raise 
the waters in Sixth and Seventh lakes to the high 
water mark made by the construction of a dam ten and 
one-half feet in height at the outlet of Sixth lake, was 
granted to the State by the Board of Claims under the 
State's appropriation, and that the State had paid for 
the right so to flood, and that there was an express 
reservation of that right in the deed to his grantor 
from Munn, and whether claimant knew that fact or 
not is immaterial so far as the rights of the State are 
concerned. So that it seems to me that the important 
question in this claim is whether the State has built 
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and maintained, or raised the dam at the outlet of 
Sixth lake to a greater height than it had a right to do 
under the rights acquired by the State, to wit: The 
height of ten and one-half feet. 

It is conceded in this claim that in the year 1900, 
the dam at the outlet of the lake was raised about one 
foot, and there is no question but that the raising of ■ 
the dam in the year 1900 flooded and injured the prop- 
erty of the claimant, but it appears in this claim, from 
the testimony of Lewis, one of the water commission- 
ers appointed under the act of 1894 above referred to, 
and by "Woodmif, who was the gatekeeper of the dam, 
that for some time prior to the year 1900, the dam had 
been maintained at a height of nine and one-half feet 
only, and that the raising of the dam by the State in 
the year 1900 did not raise it above the height of ten 
and one-half feet, which the State claims it had the 
right to do. It appears from the evidence of three 
civil engineers, who testified that they made exact and 
correct measurements of this dam after the dam was 
raised to its present height in 1900, that the height of 
the dam after it was raised was a trifle less than ten 
and one-half feet, and that it was not raised above the 
height which the State claims it had the right to do. 

There is some claim made by claimant that addi- 
tional flash boards were placed upon the top of the 
spillway of the dam, raising the water to a greater 
height, but there is no evidence in this claim that the 
injury to claimant's property occurred at any time 
when said flash boards were on the dam, if they were 
placed there at all. It can readily be seen, if the dam 
had been maintained at the height of nine and one-half 
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feet prior to 1900, that persons purchasing property 
upon the shores of the lake would naturally suppose 
that the dam was at the height to which the State had 
a right to raise it, and that the additional raise of 
one foot in the year 1900 which flooded their property 
would be deemed by them to be an unlawful act upon 
• the part of the State, but I am of the opinion that the 
State did not raise the dam at the outlet of Sixth lake 
to a greater height than it had acquired the right to 
do, and that no injury resulted to claimant by reason 
of any wrongful or unlawful act of the State, its offi- 
cers, or agents. A part of the claim made by claimant 
herein is that the water, at periods, was drawn from 
the lake so as to leave the bottom of the lake exposed 
to the sun, and that decaying vegetable matter gave 
out an offensive odor, which was a nuisance and 
diminished the value of his property, but in the very 
nature of things, the State had the right, when it 
constructed this dam, under its rights acquired, to use 
and control the water impounded by the dam for canal 
purposes, and that would include the right to lower 
the lake by utilizing the water for canal purposes and 
in my opinion without liability to adjoining property- 
owners therefor, because it was one of tiie rights 
acquired, and one of the purposes for which the origi- 
nal appropriation by the State was made. The fact 
that the State for a number of years did not main- 
tain this dam at the height it had a right to maintain 
it works no forfeiture, in my opinion, of their right 
to raise it to the height of ten and, one-half feet if they 
saw fit to do so, and the claimant could gain no rights 
as against the State by nonusage by the State of its 
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full right to flow the shore. Neither laches nor adverse 
possession can operate against the public. Forty 
years' adverse possession against the State is essential 
■ to acquire any rights. 

For the foregoing reasons the claim of claimant 
should be dismissed, and an award made in favor of 
the State. Upon the trial of this claim, it was stipu- 
lated that claims Nos. 6560, 7753, 6360, 6533, 7423, 
6349, and 6559, being similar claims arising from the 
same cause of action as alleged in the claim of Rowe 
V. The State, should abide the decision in the Rowe 
claim. No. 6311, and upon the findings and opinion 
in the Rowe claim, No. 6311, in each of the above- 
named claims, the claim is dismissed and an award 
made in favor of the State. 
All concur. 



Henbt H. Bbown v. The State of New York. 

Claim No. 8694. 

A claim for damages for seepage from the canal cannot be dis- 
misBed although it is evident that the wei condition of the premiBea 
is due to other causes, where it appears .from the evidence that there 
ia some seepage, however slight, from the canal. 

(Decided July 22, 1S07.) 

The premises of the claimant are situated in the 
town of Ogden, Monroe county. He claims that their 
wet condition is due to seepage from the canal. 
The lands are situated on the line of the canal and 
considerably below the level of the canal bank. The 
drainage of premises in the immediate vicinity is 
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toward the canal, and the land in question and mucli 
of the surrounding land is low muck land. The court 
reviewed the premises and found that their condition 
was due almost wholly to causes for which the State 
was not responsible. 

James M. E. O' Grady, for claimant. 

William S. Jackson, Attorney-General, and George 
-p. Decker, Deputy Attorney-General, for the State. 

EoDENBECK, J. This claim cannot be dismissed. 
There is evidence of seepage from the present Erie 
canal, introduced by the claimant, which has not been 
disproved by the State. From ah examination of the 
premises, the court is satisfied that the wet condition 
of claimant's land is due largely, if not wholly, to 
natural conditions of drainage growing out of the con- 
formation of his land. Any adverse conditions of 
drainage due to the construction of the present Erie 
canal are presumed to have been compensated when the 
right of way for the canal was acquired and the canal 
was constructed. The slope of the land surrounding' 
the premises claimed to be damaged is toward the 
present canal, the banks of which are higher than 
claimant's property, and for very many years the 
land damaged seems not to have been sufBeiently 
drained so that at least sis acres are in a condition 
of muck. If tlie State added water by seepage from 
the Erie canal, it is liable for such damage as it occa- 
sioned thereby, and ■ for such damage alone. The 
claimant has not attempted to show the extent of this 
damage, and it would be impossible manifestly fully 
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to show the esact amount of such damage. The court 
is not satisfied that any water in the channel of the old 
Erie canal, abandoned over fifty years ago, is due to 
seepage from the present canal, but on the contrary, 
is convinced that it is the accimaulation, if any, of sur- 
face water which drained into it. Such water, under the 
circumstances of the case, the State is not bound to 
take care of. The State is not required to drain the 
abandoned portion of the old canal of surface water 
as its interception of this water is presumed to have 
been considered when this part of the old canal was 
abandoned and the new canal built. The State is 
under no greater obligation to drain the old channel 
of the canal of surface water than an individual would 
he under the same circumstances. Very little of the 
water on claimant's premises, if any, came from any 
other source. The court believes that the State is not 
responsible for the condition of the so-called six acres 
of muck land, nor for the destruction of or damage to 
apple trees. The damage to the balance of the prem- 
ises, due to the acts of the State, is slight, and for such 
damages an award of $50 is made. 
All concur, 

Jay N. Ostrander v. The State of New York. 

Claim No. 7457. 

Where the State conetructs a feeder utilizing a creek for a portion ot 
the way as a part o£ the feeder and connects three separate watersheds, ■ 
negligently permits gates at the head of the feeder to lierome out of 
. repair bo as to allow water to escape through or under them, and allows 
the banks ot the feeder to become depressed in places and out of repair, 
it is liable for damages occasioned by flooding, due to its own negligent- 
acts. 
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The State must respond in damages where it negligently turna water 
upon the land of another which water would not naturally without 
the intervention of the State have found ita way there and thereby 
causes damage, but where the State turns water upon the land of 
another, which land waa flooded and damaged previously from natural 
causes, the State is not liable where all of the damages Were occa- 
sioned before the State's trespass even though without legal right it 
mingles surplus water from the canal with the flood water. 

Where the State negligently turns water from a feeder upon the 
land of another where it mingles with fiotfd waters from a creek and 
together causes damages, the State is not liable for all of the damages 
occasioned but only for such portion as it actually causes, 

(Decided November 18, 1907.) 

This is a claim for damages to land and <;rops in 
tKe town of Alabama, Genesee connty, by the over- 
flow from Tonawanda feeder whicb connects Tona- 
wanda creek with Oak Orchard creek, intercepting on 
its way Whitney creek, and thence flowing into the 
Erie canal. All three creeks, Tonawanda, Whitney, 
and Oak Orchard, are in separate watersheds, but are 
connected by the feeder. The State maintains gates at 
the head of the feeder to keep back the water of Tona- 
wanda creek at times of high water, and when any 
supply is not needed for the canal. It was claimed 
that these gates were out of repair, and permitted 
water to escape into the feeder from Tonawanda creek, 
that the State did not provide a sufficient channel to 
take care of the water of Whitney creek which it inter- 
cepted, and that the feeder was not kept in repair. 
There were heavy rains during the times when the 
damages occurred and it was claimed that the State 
Was liable for all of the damages done, while the State 
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maintained tliat it was not negligent, and that if it 
was the damages were occasioned by the heavy rains. 
The court found that the State was liable for sucli 
damages as it negligently occasiooed and awarded lo 
the claimant the sum of $240. 

Thompson S Sheldon, for claimant. 

William S, Jackson, Attorney-General, and Georgia 
P. Decker, Deputy Attorney-General, for the State. 

BoDENBECK, J. The iState constructed a feeder from 
Tonawanda creek to the Erie canal for the purpose of 
supplying the canal with water. It has a dam in 
Tonawanda creek and a gate in the feeder a short 
distance north from the creek which in times of neces- 
sity is opened to admit of a supply of water from 
Tonawanda creek. By means of this feeder the State 
intercepts the waters of Whitney creek and also inter- 
cepts the waters of Oak Orchard creek, and utilizes 
Oak Orchard creek for a part of the way as a part of 
the feeder. Each of the three creeks mentioned is 
in a separate watershed, all running generally how- 
ever in a westerly direction. The most northerly is 
Oak Orchard creek and thence southerly is Whitney 
creek and Tonawanda creek. There is a divide be- 
tween each of the three watersheds, and prior to the 
construction of the feeder the water did not flow from 
one watershed to another at the places where it is 
intercepted by the feeder. By reason of the construc- 
tion of the feeder it is possible for the State to divert 
water from Tonawanda creek into the canal, passing 
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by Whitney creek and Oak Orchard creek, and also 
divert the water of WMtney creek from a westerly 
direction in a northerly direction into Oak Orchard 
creek and thence into the canal. 

At the times in question there were very heavy rains, 
and the water of Whitney creek and Oak Orchard 
creek overflowed their banks, not only at the points 
where they strike the feeder, but easterly for some 
distance. The land to the west and east of the feeder 
slopes toward the feeder, and drains have been con- 
structed by the property-owners on either side leading 
into the feeder. Along the western bank of the feeder 
is a public highway, varying in distance from the 
feeder itself, but following generally the westerly bank. 
At some places where drains have been constructed 
on the west side of the feeder they are spanned by 
bridges forming a continuation of the highway. The 
east bank of the feeder is substantially on a level with 
the adjoining land. The west bank however has had 
some material from the excavation thrown upon it, 
so that it is, in most places, somewhat higher than the 
highway and the land west thereof. 

At the times when damages are claimed, the down- 
pour of rain was so great that the east bank of the 
feeder was under water completely, except at high 
points at bridges and other places. On the west side 
of the feeder the water flowed over at low points. 
For the damages occasioned by these overflows, the 
claimants in this and like cases seek to recover on 
account of the insufficiency of the feeder itself to take 
care of the water which the State intercepted, or on 
account of negligence in constructing and maintaining 
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the feeder, or operating the feeder gates at Tona- 
wanda creek, or upon all of these grounds. 

The State, upon these facts, is liable. In the case 
of Ostrander the property is situated not far from 
the feeder banli and about opposite where Whitney 
creek flows into the feeder. The water in the feeder 
flowed over the bank of the feeder and upon his prem- 
ises and caused him damage. It appears that some 
water was going through the gates at Tonawanda 
creek, although the gates themselves were to all ap- 
pearances closed. This served to keep a supply of 
water in the feeder which retarded to some extent the 
flow of Whitney creek as it entered the feeder, the 
aecTimulation of water in the feeder being such as to 
retard any water coming down from Tonawanda creek 
or Whitney creek. Obviously no water from Oak 
Orchard watershed could reach claimant's property 
except through the feeder which cut through the 
•divide between the watersheds of Oak Orchard creek 
and Whitney creek upon which latter watershed his 
property is located. 

There is no evidence of the extent of the rainfall 
upon the Whitney creek watershed. All the evidence 
on rainfall is on the Oak Orchard creek watershed, bul 
there is abundant proof that there were heavy rains 
also upon the Whitney creek watershed. However it 
cannot be assumed that there was a rainfall upon 
WTiitney creek watershed to the same extent as testi- 
fied to by the weather observer on the Oak Orchard 
creek watershed. 

The State is liable in this case because it did not 
maintain the gate at Tonawanda creek in such a way 
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as to prevent water from leaking through or getting 
under the gate or the constructions in connection with 
it; because it failed to maintain the banks of the 
feeder on the west side in proper condition, and be- 
cause it did not make suitable provision for taking 
care in times of high water of the quantity of water 
that might be expected reasonably to accumulate in the 
feeder. It was the duty of the State to maintain the 
gates at Tonawanda creek and the constructions in 
connection with the gates in good repair, so that no 
substantial quantity of water could pass into the 
feeder from Tonawanda creek when the gates were 
closed. Because of the failure of the State to do this, 
some water from Tonawanda creek found its way 
down the feeder, helping to swell the volume of water 
which caused the feeder to overfiow and flooded claim- 
ant's land. It was also the duty of the State to keep 
the feeder bank on both sides in repair so that it would 
retain the water passing down the feeder under all 
conditions that might be anticipated reasonably, and 
would not allow it to escape over depressions arising 
from one cause or another. It was also the duty of 
the State to maintain a feeder of such a capacity as to 
enable it to take care of the water which found its 
way into the feeder under all conditions which might 
be anticipated reasonably. The State in addition 
might have made provision for taking care of surplus 
water by the construction of overflows at Whitney 
creek, allowing the surplus waters to pass down the 
old Whitney creek channel or some other outlet. For 
the failure to observe the obligations herein suggested 
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with respect to these matters, the claimant is entitled 
to recover. 

When the question of the amount of claimant's re- 
covery is considered, a difficult problem is reached. 
Any one who has viewed the situation on the ground 
can but be satisfied that all of the damages which 
claimant suffered could not have been wrought by the 
State. Tlie whole country is comparatively level low- 
land, more or less difficult to drain, according to the 
situation of particular pieces of property. Any one 
who has examined the premises must reach the con- 
clusion that the rains which prevailed at the time that 
claimant suffered his loss would have caused him prob- 
ably considerable damage even if the feeder had not 
been in existence. These creeks would have overflowed 
their banks had the State never entered upon the 
ground and built the feeder. Damages therefore would 
have been sustained by the claimant by reason of the 
rains, notwithstanding any intervention on the part 
of the State. The State is liable legally for some dam- 
ages because it has built a feeder connecting separate 
watersheds, and has not used the care which an ordi- 
nary reasonable man would have exercised in main- 
taining the waterway in good repair. But it would be 
inequitable to charge all of the damages to the State 
because it has legally overstepped the bounds of the 
rights of the claimant, just as it would be inequitable 
to charge it to an individual under the same circum- 
stances. The State should pay such damages as it 
occasioned, but it would not be fair to charge it with 
such damages as the claimant would have suffered 
without any act whatever on the part of the State. To 
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appraise the extent of his damage is not an easy task, 
and yet this court must face the situation as it is pre- 
sented by the evidence. Long after the event, it is 
undoubtedly difficult for the State to produce evidence 
of the extent of the rains on any particular piece of 
property and the damages done thereby, but because 
the extent of damages from this source cannot be 
definitely proven it cannot be that the State is liable 
for all damages done. There is sufficient proof in the 
case to justify the court in reducing the amount of 
damages which the claimant claims, even though the 
extent of this reduction has not been established by 
actual proof in dollars and cents. There Is enough 
evidence to satisfy the court that a large part of claim- 
ant's damage would have resulted from rains alone, 
and we are therefore loath to appraise the damages at 
the amount to which the claimant testified. The State 
should pay for just such damages as it occasioned, 
and after a personal view of the premises, revealing 
the character of the country in which this and like 
claims arose, and considering the evidence introduced 
as to the extent of rainfall and the probability of dam- 
age to the claimant by reason of such rains, irrespec- 
tive of any act on the part of the State, the damages 
of the claimant are appraised at $240. 
All concur. 



Walter B. Duffy v. The State of New York. 

Claim No. 7030, 
Wliere the State negligently allows water to escape through the 
banks of the canal so as to injure adjacent property it is liable for 
the damages occasioned. 
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The State is liable for the damages occasioned b; the escape of water 
from the canal through the negligent maintenance of the walla of the 
canal, even though the damages arise in the course of the escaration 
of property near the canal for the purpose of building and even though 
a part of the excavation is on land filled in which foTmerly formed a 
part of a canal basin. 

(Decided November 18, 1907.) 

This is a claim for damages for leakage from the 
Erie canal. The premises damaged are situated on 
Main street in the city of Rochester and lie about 120 
feet away from the canal. Other material facts are 
stated in the opinion. 

Perkins <& Havens, for claimant. Citing Sipple v. 
The State (99 N. Y. 284, 289) ; Dermott v. The State 
{99 N. Y. 101, 106) ; Higgins v. Eagleton (155 N. Y. 
466, 471); Duerr v. Consolidated Gas Co. (86 App. 
Div. 14, 21, 26) ; Hogan v. Manhattan By. Co. (149 
N. Y. 23, 25, 26) ; Mullin v. St. John (57 N. Y. 567) ; 
Pixley V. Clark (35 N. Y. 525) ; Heacock v. State (105 
N. Y. 246) ; Reed v. State (108 N. Y. 407) ; Crowley v. 
State (90 App. Div. 613). 

William S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State, 

BoDENBECK, J. This claim is one for damages aris- 
ing from the alleged leakage of the Erie canal. The 
premises are situated on Main street in the city of 
Rochester, and consist of what is known as the Na- 
tional theater property. The theater was constructed 
in 1902 and upon excavating for the foundation, water 
began to come into th$ excavation. The cellar was 
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made by excavating into the solid rock and the walls 
were constructed in the usual way ; the south wall 
however facing the canal was pointed on the inside 
and lined with cement on the outside, with grouting 
between the wall and the adjoining rock. Holes were 
left in the bottom of this wall and grooves were made 
in the bottom of the cellar to take care of the accumu- 
lated water during construction. These grooves con- 
ducted the water into a public sewer which was ten 
feet lower than the bottom of the cellar. The canal 
lies south of the premises about 120 feet distant there- 
from. It appears from the evidence that when water 
is in the canal the cellar walls are damp and water 
percolates into the cellar, forming quite a stream. 
When the water is out of the canal this condition is 
almost wholly remedied. 

The claim is for the two years preceding May 1, 
1905. During those years the owner of the premises 
sought to remedy the difficulty by constructing a catch- 
basin outside the cellar and conducting the water there- 
from to a public sewer. This relieved the condition 
somewhat, but the premises were still wet when the 
water was in the canal. The State claims that there 
had been in this part of the city a canal basin and that 
the basin originally extended over a portion of these 
premises. Upon substantially these facts, the question 
of the liability of the State is submitted to the court 
for decision. 

There is evidence that the State was negligent in 
maintaining the canal wall south of these premises. 
One witness testified that the wall bulged out at least 
eighteen inches and that the pointing on the outside 
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was cracked. Another witness said he saw the water 
coming through the wall at a time when the State was 
attempting to repair it. On one occasion the base- 
ment of the theater was flooded to the extent of six 
inches. After this occurrence some canal oflScial was 
notified, and an attempt was made to remedy the diffi- 
culty by " pounding clay back of the canal wall, 
and about twenty feet of excavation was made 
for this purpose. It appeared that when this 
excavation was made the water poured into the 
trench from the canal so that the men were 
obliged to work in rubber boots. "With this evidence, 
and the further evidence that the water in the cellar 
varied with the water in the canal, it is a fair conclu- 
sion that the water from the canal passed through the 
canal wall down to the premises in question and caused 
the damages complained of. 

The principle underlying liability in such cases is 
that stated in Pixley v. Clark (35 N. Y. 52a) : " If a 
riparian owner raise the water of a stream above its 
natural banks, and by an embankment prevent its 
overflow, yet, if in consequence thereof, it percolate 
through the natural banks and his land, so as to drown 
the adjoining lands of another, he is liable in 



There is no case that exempts the State from lia- 
bility where water escapes from the canal, either by 
surface or underground channels, through defects in 
construction and causes damages. 

" The attempt to collect a large body of water into 
a limited space surrounded with a porous and gravelly 
soil, without taking adequate precaution to confine it 
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to the receptacle prepared for it, was upon the face 
of it, an inexcusable act of negligence in those hav- 
ing charge of such work, and cannot be justified under 
the known laws governing the motion of fluids." 
[Reed v. State, 108 N. Y. 407.) 

The learned counsel for the State however Insists 
that with knowledge that his property formerly formed 
a part of a canal basin which had been filled in, and 
that he was building in part on made ground, the claim- 
ant was required to take precautions to prevent water 
from the canal from getting into his cellar. 

As to any negligence on the part of the owner in the 
construction of his foundation walls, while it does ap- 
pear that he took ordinary precautions to protect him- 
self from the leakage of the canal, still he was under 
no legal obligation, under the circumstances, to resort 
to unusual or expensive construction for this purpose. 
The State, with reference to the claimant, occupies the 
same relation that a private individual or corporation 
would occupy so far as a recovery is concerned. If a 
recovery could be had against a private individual or 
corporation under the facts, the State is liable. If, 
as between individuals, there is no liability, the State 
is exonerated. The same principles of law apply. The 
State, we tliink, like an individual or private corpora- 
tion, was bound to retain the waters of the canal within 
the lines of its own property, and had no right negli- 
gently by surface or underground channels to conduct 
water to other premises to their damage. The owner 
had the right to make the excavation for his new build- 
ing under the assumption that the State would do this, 
and that no water would come from the canal which 
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would disturb him. If during the excavation it made 
its appearance he had the right to expect that the State 
would take the precaution to prevent the difficulty and 
obviate a recurrence. The right to damages for leak- 
age from the canal cannot be limited to damages done 
to land in their natural condition. This court has never 
placed such a construction upon the liability of the 
State, but in numerous cases it has held that where 
water seeped tlirough the banks of the canal, through 
the negligence of the State, into the cellar of prem- 
ises near the canal, there was a liability for the dam- 
ages done. The fact that the damages do not occur 
until the owner attempts to use his property by exca- 
vating for a building creates no distinction. It is a 
lawful use of private property that the claimant was 
making, and the State had no right negligently to inter- 
fere with such use. The claimant was under no obli- 
gation to make the walls of his new building impervi- 
ous to water thus coming from the canal. The act of 
the State was a trespass. It is equally difficult for the 
State to justify the act as it would be to defend the 
negligent throwing of solid substances on the property. 
The fact that the water found its way under ground 
does not differentiate in principle the ease from one 
where water is allowed to flow over the surface, nor "is 
there any distinction to be drawn from the fact that 
the difficulty arose when the claimant began to exca- 
vate. He had the right to use his property in any 
legal way that he chose. 

In Jutte V. Hughes {67 N. Y. 268), it was held that 
if one suffered water improperly to accumulate on 
his premises so as to flow upon adjoining property, 
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the fact that he did a]l he reasonably could do to carry 
it off did not relieve him from liability. The fact that 
there were holes left in the bottom of the wall to allow 
the escape of the water coming from the canal is imma- 
terial, and also the fact that claimant had endeavored 
to prevent a recurrence of his damage by the con- 
strnetion of a basin to catch the water. The claimant 
was under no obligation to take these precautions. He 
had the right to assume that the State would not allow 
water which had been impounded to escape negligently 
upon his premises. 

In the case of Mairs v. Manhattan Real Estate 
Assn. (89 N. Y. 498), the defendant had made an exca- 
vation adjoining the wall of a building occupied by 
plaintiff, and bad diverted water from the street into 
the excavation, which water it was claimed flowed 
through holes in the walls upon claimant's property. 
With reference to this claim. Judge Rapallo said: 
" We do not regard as material the question whether 
any of the water which got into the store of Weeks 
& Company came through the holes in the wall. They 
were under no obligation to make the wall impervious 
to water which might be wrongfully thrown upon their 
premises." 

There is no greater obligation resting upon the 
claimant to protect himself from water coming from 
the canal than there would have been to protect his 
property from blasting in connection with the con- 
struction of the canal. The case at bar is not imlike 
in principle the case of St. Peter v. Dennison (58 N. Y. 
416), where a contractor for the State was held liable 
for damages caused by easting stone and earth from 
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the bed of the canal upon the lands of the adjoining 
proprietor, in which Judge Folger said : "It follows 
then that the defendant having no right to invade 
the premises which for the purposes of this case were 
in the possession of the plaintiff, it matters not 
whether or not he made his invasion without negli- 
gence." (Page 425.) 

There is abundant proof of negligence on the part 
of the State in maintaining the canal wall, and the 
escape of the water from the canal and its flow upon 
claimant's land was an invasion of his property 
right and for the damages resulting therefrom he is 
entitled to recover. 

All concur. 



August Buthenbekg v. The State of New York. 



Where an employee of the State ia directed to do certain work and 
bas charge ot the work to be done, having previously performed similar 
work and selects his own tools and appliances and directs their use, 
the State is not liable if he is injured in the performance of the work. 

(Decided November 18, 1B07.) 

The claimant was employed at the Koehester canal 
shops as a blacksmith and as such employee he at- 
tempted to remove a wheel attached to a shaft at the 
bottom of a pit at the Brighton locks in Honroe county. 
He spoke to the superintendent of that section of the 
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canal and told him that the wheel should be taken out 
and repaired. He was directed to do the work, selected 
his tools and men, and while engaged in the work was 
injured. In doing the work he used a tripod, an ap- 
paratus consisting of three upright supports from 
which a chain descended attached to the wheel which 
he was removing from the bottom of the pit. The pit 
was so constructed that it was impossible to raise the 
wheel by means of the tripod selected. A larger tripod 
and other apparatus were available to the claimant 
which might have been used wliich would have enabled 
the claimant to raise the wheel without turning it to 
one side. The wheel had been raised nearly to the 
top of the pit and while its shaft had been turned to 
one side in order to enable it to be removed the tripod 
broke and precipitated the claimant into the wheel 
pit, caused injuries for which he seeks to recover. 

John J. Mclnerney and George H. Harris, for claim- 
ant. If the derrick collapsed because of an inherent 
defect of one of its legs which by reason thereof broke, 
then the claimant is entitled to recover. (Stewart v. 
Ferguson, 164 N. Y. 553, and cases there cited. Also 
see §§ 18, 19 of chapter 415, Laws of 1897; Cummings 
v. Kenny, 97 App. Div. 114; Steivart v, Ferguson, 164 
N. Y. 553.) 

The facts proven clearly establish the negligence of 
the State. (Probst v. Delemater, 100 N. Y. 26; Swen- 
son V. Wilson S Baillie Mfg. Co., 102 App. Div. 477.) 

The claimant cannot be charged with contributory 
negligence. (Dowd v. N. Y., 0. <£ W. B. R. Co., 170 
N. Y. 469.) 
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The burden of showing that the claimant assumed 
the risk rests upon the 'State. {Jenks v. Thompson, ' 
83 App. Div. 343.) 

The claimant has a right to assume that the State 
had discharged its duty unless he had knowledge of the 
facts which made the risk known to him. (See Swanson 
v. Wilson <& Baillie Mfg. Co., above cited.) 

The risks of service which a servant assumes in 
entering the employment of a master are those only 
which occur after the due performance by the em- 
ployer of these duties which the law enjoins upon him. 
{Benzing v. Steinway £ Sons, 101 N. Y. 547, 554.) 

Even though the servant knew of the defect, this la 
not sufBeient, for the servant knowing the facts may be 
utterly ignorant of the risks. {Schwenger v. Btrge, 33 
Hun, IS^; Davidson v. Cornell, 132 N. Y. 234; Young 
and Ano. v. Syracuse, B. £ N. Y. B. R. Co., 45 App. 
Div. 296; Simmons v. Peters, 85 Hun, 93.) 

William 8. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney^General, for the State. 
All persons using any machine or contrivance in con- 
nection with which he is injured can have no right to 
recover under the Employers' Liability Act because he 
is working in a dangerous place, if the prosecution of 
the work in which he is engaged itself creates the 
danger. {O'Connell v. Clark, 22 App. Div. 406; ap- 
proved in 188 N. Y. 342.) 

Under common law claimant was responsible for 
using the tripod, as he was forewarned of the danger. 
McConnell v. Morse Iron Works Co., 187 N. Y. 341.) 
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Swift, P. J. This claim is for personal injuries re- 
ceived by claimant while in the employ of the State. 
Claimant was attempting to remove a wheel from a 
pit at the Brighton lock in December, 1904. The 
claimant was employed at the Rochester canal shops 
as a blacksmith and repaired wheels and performed 
other work of that nature for the State. The wheel 
which claimant was attempting to remove was a wheel 
attached to the shaft at the bottom of the pit and was 
used in passing canal boats through Brighton lock. 
The claimant spoke to Mr, Barnard, superintendent, 
in December, 1904, and told him that the wheel would 
have to be taken out of the pit and repaired, and Super- 
intendent Barnard said to claimant " to take it out." 

From that time on the claimant was the man in 
charge ; he had his own helpers and selected his tools 
to do the work with, and was, as claimant-expressed, 
" the boss." 

The claimant used a tripod with which to lift the 
wheel from the pit ; he looked it over before using it. 
There were other tripods and appliances he might have 
selected. The tripod was set over the pit, the legs of 
the tripod resting on masonry work on one side of the 
pit and on frozen ground on the other. The tripod was 
placed in position under claimant's directions. No 
stays were put upon the legs of the tripod to prevent 
them from spreading. The legs of the tripod were 
about eight feet in length and the shaft and wheel 
attached were some feet longer than the tripod; the 
shaft standing perpendicular in the pit with the wheel 
attached at the lower end. The weight of the shaft 
and wheel to be raised was about 1,000 pounds. Across 
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the sides of the pit at the opening at the top were tim- 
bers so placed as to choke the opening, making it 
so much smaller than the wheel attached to the shaft 
that the wheel could not be lifted clear of the pit with 
the shaft in a perpendicular position, and the shaft 
had to be tipped at quite a sharp angle to permit the 
wheel to come out through the opening at the top of 
the pit. 

The claimant knew all these facts ; he had taken out 
wheels previously. There was a multiplying pulley at 
the top of the tripod through which ran a chain with 
the other end of the chain fastened about the shaft. 
After the chain was attached to the shaft one of the 
claimant's assistants raised the shaft and wheel by 
pulling upon the rope passing through this pulley. 
The shaft and wheel were raised in this manner until 
the top of the shaft interfered with the pulley at the 
top of the tripod. When the assistant stopped pulling 
on the rope the pulley was so constructed as to hold 
the weight at the point to which it had been raised. 
The claimant took hold of the shaft and tipped it over 
so as to bring the wheel sidewise through the opening 
at the top of the pit and then gave the order to his 
assistant to " pull." The assistant obeyed the order 
and pulling on the rope the tripod gave away and the 
shaft and the wheel dropped back into the pit, pull- 
ing or knocking claimant into the pit and causing the 
injury complained of. Immediately after the accident 
the legs of the tripod were found lying across the top 
of the pit resting upon the masonry, and the center leg 
of the tripod broken about a foot at the top end. At 
the place where the break occurred were two small 
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knots on opposite sides of the leg, one about four 
inches above the other, and the break was diagonally 
through the leg from one knot to the other. Neither 
of the knots went through the leg. The tripod had 
been used and was dirty and black with grease and 
dirt, and the presence of the knots was not easily 
ascertained. 

No witness seems to know exactly how the accident 
occurred or the cause. The claimant alleges that the 
tripod was not of sufficient strength to sustain the 
weight put upon it by reason of the knots in the leg 
and defective timber in the leg. There is no proof 
whether the leg broke from the weight put upon it or 
whether it slipped or broke when it came in contact 
with the masonry at the top of the pit when it was 
forced upon it by the weight of the shaft and wheel 
as they dropped back into the pit. The fact that this 
tripod had sufficient strength to raise the shaft and 
wheel until the end of the shaft came in contact with 
the pulley without showing signs of weakness, seems 
to show that the tripod was of sufficient strength to 
lift the shaft and wheel and sustain the weight, had 
some additional weight or obstruction not been put 
upon it. If, as may have been the case, the shaft had 
not been inclined sufficiently to permit the wheel to 
pass through the opening, and the edge of the wheel 
caught under the projecting timber and the power 
being applied to the pulley with the wheel caught be- 
neath the timber, it would put upon the tripod a strain 
far in excess of the weight intended to be raised, and 
might cause the legs of the tripod to spread, as there 
was nothing to prevent it and the leg may have been 
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broken by its fall upon the edge of the pit. The tip- 
ping of the shaft may have carried the weight upon one 
leg of the tripod and have caused it to slip and the 
tripod to fall. Keinhart, who was the claimant's as- 
sistant, says : ' ' That the wheel stuck under the tim- 
bers and the claimant told him to go ahead pulling." 
That he said to claimant, " Don't be so quick upon it" 
Aud as he said that the leg went out and they went 
down, 

I am of the opinion from the evidence that the ac- 
cident was caused, not by a defect in the tripod, but 
by the negligence of the claimant in the manner of 
using it and in putting the power on the pulley while 
the wheel was not clear of the obstruction caused by 
the timber at the top of the pit. StUl, the real cause 
of the accident is not clearly estimated by the evidence. 
It may have been by the defective condition of the 
tripod, and it may have been caused by the negligent 
and careless manner in which it was used. 

I am of the opinion that the claimant has not suffi- 
ciently proved the negligence of the State, nor has he 
satisfied the court that he was free from contributory 
negligence. 

I am of the opinion that the claim should be dis- 
missed. 

All concur. 

Murray, J. The claimant was in the employ of the 
State. In December, 1904, he was directed to hoist a 
water wheel weighing about 1,000 pounds from its pit 
at the Brighton lock. In doing work of this kind a 
tripod or derrick was used. When the claimant was 
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directed to do this act, he was told by one Dougherty, 
the boss carpenter, where the tripods were. He went 
to the place and found several derricks of similar 
construction but of different lengths. He selected 
one, though there was at least two there longer and 
stronger than the one claimant used, loaded it on a 
wagon, and it was carried to the place where the water 
wheel was to be hoisted. 

Although this was in the month of December, the 
claimant set up the tripod with its legs on the frozen 
ground, without any cleats or boards nailed to them to 
stay the legs or make the derrick stable. He then 
proceeded to hoist the wheel. When the wheel was 
near or at the top of the tripod, the wheel stuck, he 
ordered continued pulling, the derrick fell, one of the 
legs broke, and the claimant was injured. After the 
accident an examination of the broken leg of the tripod 
showed the break was where there was a knot or some 
defect in the wood. The derrick had been used for 
some time. 

The claimant had done similar work to this before. 
" This was the fifth time I had used a tripod." In 
this instance he chose the derrick, ' ' he bossed the job, ' ' 
and was assisted by competent helpers. This is a case 
where the court has to adopt one or the other conjec- 
ture as to the cause of the accident. From a perusal 
of the evidence, I have come to the conclusion that in 
hoisting the wheel, when it got near the top of the 
derrick, when it was clear up "to the cross beam of 
timber, there was not room enough for the wheel to 
come through." The continued pulling and " the twist- 
ing of the wheel to get it through " jarred the derrick 
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80 that one of the legs slipped on the frozen ground, 
the derrick fell and hroke one of its legs. Else if there 
was any structural weakness in the leg, why didn't it 
break while the wheel was being hoisted from the pit 
to the point where it was when the derrick fellT 

Th« claimant had opportunity to inspect and did 
choose the tripod. He superintended its setting up 
on the frozen ground without staying its legs; when 
the wheel struck under the timber, he told a fellow 
laborer "to go ahead pulling; " he directed the work 
being done, and was the foreman of the job. 

It seems to me the case falls within the decisions of 
Marsh v. Chickering (101 N. Y. 396) ; Woods v. Central 
Road (184 N. Y. 290) ; McConnell v. Morse Iron Works 
(187 N. Y. 341). 

A cranesman upon a derrick car, who with knowl- 
edge of the risk proceeds to operate it without the car 
being anchored down, is guilty of contributory negli- 
gence, which will preclude a recovery for damages for 
hia death by a toppling over of such ear. (Wagner v. 
N. Y. d Chicago Road, 93 App. Div. 14. See also 
Fallon V. Mertz, 11 App. Div. 97.) 

All concur. 



Alexander U. Mayer v. The State of New York. 

Claim No. 8T3S. 

Where in the sale of certain real estate belonging to the State tile 
claimant alleged that he procured a purchaser for the land in pur- 
suance of an agreement of brokerage with the United States Loan Com- 
missioners of the county of Kcw Yorli, held, that the Loan Commis- 
eionera had no right to make such contract with the purchaser. 

(Decided November 18, Itwr.) 
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This claim was filed for commissions as broker in 
the alleged sale of real estate, the title of which was 
vested in tlie State of New York, the commissions on 
the sale being 2H per cent, on $54,000, which was the 
alleged contract price. The claimant alleges that he 
secured a purchaser for the land ready and willing to 
take the same at the price of $54,000 in pursuance of 
an agreement of brokerage with the United States 
Loan Commissioners of the county of Xew York. The 
title of the land in question was vested in the State of 
New York. 

Frank M. Buck, for claimant. 
William S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

Swift, P. J. This claim is filed for commissions as 
broker in tiie alleged sale of real estate, the title of 
which was vested in the State of New York. The com- 
missions on the sale were 2V1; per cent, on $54,000 which 
was the alleged contract price for the amount, and the 
claimant alleges that he secured a purchaser for the 
land ready and willing to take the same at the price 
of $54,000, in pursuance of an agreement of brokerage 
with the United States Loan Commissioners of the 
county of New York. 

It is conceded that the title to the land had been 
vested in the State of New York for more than three 
years prior to the alleged sale by the broker for the 
loan commissions. 

It is conceded that the agreement of sale was made 
as alleged by claimant, that a deed of the property 
was prepared and submitted to the Comptroller of the 
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State for his approval, which was refused. The lands 
were sold in September, 1905, by the CommiBsioners 
of the Land Office to the same person who made the 
alleged contract of the sale. 

The question to be determined is whether the United 
States Loan Commissioners of the county of New 
York had any power to sell this land at the time the 
broker was employed and the contract of sale made, 
the United States Loan Commissioners not having 
sold the land within three years after the title to the 
same became vested in the State of New York. 

Chapter 360 of the Laws of 1898 provides: " That 
such lands bid in by the loan commissioners shall be 
sold by the commissioners of the county in which the 
land is located." 

The statute further provides: " That such lands are 
to be sold at the best price which can be obtained there- 
for within three years from the passage of the act. 
Such sale to be had after due advertisement in two 
papers published in the county, or at private sale, pro-, 
vided the amount realized from such sale shall be equal 
to the principal sum of the mortgage, together with the 
past due interest and the costs of foreclosure and sale, 
but before the delivery of the deed therefor by such 
loan commissioners, and for and on behalf of the 
people of the state of New York. Every sale shall be 
approved in writing by the comptroller of the state 
of New York." 

This statute also provides: " That any real estate, 
the title to which the people of the state may hereafter 
acquire by foreclosure of any mortgages taken by loan 
commissioners, shall be sold in the manner above pro- 
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vided within three years from the time the state ac- 
qnires an absolute title thereto." 

Claimant insists that the United States Loan Com- 
missioners were authorized to sell real estate so ac- 
quired after the expiration of three years, and could 
make a valid contract for the same thereof, and that 
daimant having procured a purchaser for the land, 
he is entitled to his commissions of $1,350. 

I am of the opinion that this is not the proper con- 
struction of the statute, and was not the legislative 
intent. The title of the land was in the State. The 
Loan Commissioners had no power or authority to sell 
this real estate, except by statute, which statute ex- 
pressly limited such power and authority to three 
years after the State had acquired title, and the time 
had expired before the attempted sale. 

When the Loan Commissioners contracted with the 
claimant to procure a purchaser, they were not act- 
ing within or by virtue of any authority given them 
by law, and had no authority to make such contract, 
and could not bind the State thereby, and the acts of 
the said commissioners created no liability against the 
State. The claim should be dismissed upon the merits. 

All concur. 

Frank Coolidge v. The State of New Yobk. 

Claim No. SS3S. 

The State is not liable for the negligence of a contractor on the barge 

canal where he had left unguarded an eicavation near a temporary 

road uaed by the public into which excavation claimant's team wa» 

driven. 

(Decided November 18, 1007.) 
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The claimant drove his team into an excavation 
made for the barge canal in the vicinity of Rochester 
in the town of Q-ates, on the night of December 9, 1906. 
This section of the barge canal cnt Lyell avenue at 
right angles and barriers were erected and the use of 
the street was interrupted. Leading north from Lyell 
avenue a temporary road was laid out to a bridge 
across the excavation for the canal. The claimant on 
the night in question was driving a team of horses and 
when the obstruction was reached the horses turned 
to the deflected road to the north leading to the tem- 
porary bridge. They had gone on this road some sixty- 
five feet when claimant pulled his team to the left and 
he, the team, and the wagon were precipitated into the 
excavation, 

N. R. Holmes, for claimant. 

William S. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 
The State owes the public no inherent duty to pro- 
vide or maintain highways. The State has the right 
to invade or interrupt the use of any highway in con- 
structing the barge canal. (Chapter 147, Laws 1903.) 

MuMiAT, J. This is an action by claimant to recover 
damages for injuries sustained by falling or driving 
into an excavation made for the barge canal in the 
vicinity of Rochester, in the town of Gates, on the 
night of December 9, 1906. 

This section of the barge canal cut Lyell avenue at 
right angles, and barriers were erected and tbe use of 
the street was interrupted at this point, near the bar- 
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rier; leading to the north from Lyell avenue a tem- 
porary road was laid to a bridge across the excava- 
tion for the barge canal and then to a point opposite 
the barrier where travel was resinned on Lyell avenue. 

The claimant on the night in question was driving a 
team of horses. When they approached the obstruction 
across Lyell avenne he, or the horses of 'their intuition, 
turned to the deflected road leading to the north, to 
the temporary bridge over the excavation. They had 
gone on this temporary road some sixty-five feet when 
the claimant pulled his team to the left and he, the 
team, and the wagon were precipitated into the excava- 
tion and the water therein, which was not fenced and 
was unguarded at this point. The bank of the excava- 
tion was some ten, twelve, or more feet to the left from 
the nearest side of the temporary roadway. 

The State of New York through its officers made and 
entered into a contract with one Frank A. Maselli for 
the digging, building, and construction of this section 
of the canal which crossed Lyell avenue. It is not dis- 
puted that at the time of the accident Maselli had not 
completed his contract, or that he did not have full 
charge and control of the work which he was doing on 
this section of the new canal; and that at some time 
prior to the accident, at the request of this contractor, 
the highway commissioner of the town of Gates pre- 
pared this temporary road and crossing for the ac- 
commodation of the public travel. 

I think the State had. a right to close Lyell avenne 
during the time of the construction of this public im- 
provement and that no responsibility was placed upon 
it in laying out or keeping this temporary road in 
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repair. That obligation rested elsewhere. (See High- 
way Law, § 16.) 

The banlc of the excavation for the barge canal at- 
the place where the claimant drove into it, though some 
feet distant from this temporary road, was unprotected 
on the night in question. Is the State liable for thist 
At the time of the accident Mr. Maselli was still en- 
gaged in the performance of this contract, it was not 
finished, he hired his men, furnished his tools, ma- 
chinery, and appliances, he had supervision of his men, 
and the direction and control of the work. No ques- 
tion was raised that he was not competent to perform 
the contract, or that there was anything inherently 
dangerous in the work being done. 

The question now arises, was he an independent 
contractor t 

In Redfield & Sherman on Neg. (5th ed.), vol. 1; 
§§ 164, 168 et seq., the rule is stated to be: 

"An independent contractor is a person who, in the 
pursuit of an independent business, undertakes to do 
a specific piece of work for other persons, using his 
own means and methods, without submitting himself 
to their control in respect to all its details • • • 
it appearing from the definition which we have given 
of an independent contractor, that he is not the agent 
or servant of his employer in relation to anything but 
the specific results which he undertakes to produce, it 
follows that his employer is not responsible to third 
persons for his negligence * * * in the execution 
of the work." (Thomas on Neg., vol. 1, p. 683; Sander- 
son on Neg. [Hooper's notes 1872], pp. 188, 120.) 

"Where a firm was employed to repair a bridge 



.dbyGoogle 



204 CoouDGE u. The State of New Yokk. 
Opinion of the Covirt, per Muksay, J. 

within city limits • • • and in turn hired other 
persons to do the work, held, the firm was an in- 
dependent contractor and not the servant of the 
city so as to make it chargeable for the negli- 
gence of workmen employed to repair." {Wood 
V. City of Watertown, 58 Hun, 145; Pierrepont v. 
Loveless, 72 N. Y. 211; Herrington v. Lansinghurgh^ 
110 N. Y. 145; Berg v. Parsons, 156 N. Y. 109, 
and cases cited. ) In Schulhofer v. Mulhave ( 50 
Misc. Eep. 658), the court say: "We think the 
judgment should be sustained on the ground that it is 
shown without contradiction that the work of excava- 
tion was entirely in the hands of an independent con- 
tractor and that such contractor was a fit and compe- 
tent person." (See also Crimmins v. United Engineer- 
ing Co., 49 Misc. Eep. 622 ; McKeon v. Wever Building 
Co., 84 N. Y. Supp. 913.) 

In French v. Donaldson (57 N. Y. 496), the Court of 
Appeals say : * ' Under a contract for canal repairs 

• ' • it was the business of the contractor to ascer- 
tain at his peril, what ought to have been done, not 
only to put, but to keep the bridges upon his section 
in repair. The provisions of act * • * imposing- 
supervisory duties upon oanal commissioners, etc. 

* ' * as to manner of making repairs, did not, in 
any way, affect the liability of a contractor for in- 
juries resulting from defects in a structure included in 
his section, and which he is bound by the contract to 
keep in repair, and it is no defense on such action that 
all the repairs deemed necessary and proper and 
ordered by said officers were made." 

I am of the opinion that the claimant has mistaken 
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the person responsible for any alleged negligence in 
this case, and that judgment should be for the State 
dismissing the claim. 
All concur. 



Gertrude S. Heard, by Guardian Ad Litem, v. The 
State op New York. 

Claim No. SSOd. 
When a person who is riding in a, carriage driven by another who 
drives the horse upon a lift bridge and the horse and carriage are 
thrown bacltward off the bridge and the person is injured, such person 
cannot recover against the State where it is shown that the customary 
warning signals were given before the bridge was raised, and while the 
carriage was upon the street approaching the bridge. The oHicers of the 
State had performed their doty iu giving the signals and the State was 
not guilty of negligence, 

(Decided November 13, 1007.) 

This claim is for personal injuries to a young girl 
about twelve years of age who was riding in a carriage 
with her father who is the guardian ad litem, in this 
claim. They started on the 15th day of August and 
drove from the town of Pendleton, Niagara county, 
to a picnic on the shore of Lake Ontario. They had to 
pass through the city of Loekport and over the canal 
at Chapel street by means of a lift bridge. The party 
returned the same way and turned into Chapel street 
about a block from the bridge over the canal, at about - 
10:30 in the evening of the same day. It was a moon- 
light night and the electric lights on the street lighted 
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the bridge. The carriage was driven toward the 
bridge with the horse at a walk and the horse and 
wagon were partly on the bridge when the bridge 
was lifted, throwing the horse and wagon backward 
and throwing the occupants out of the carriage 
whereby the injuries complained of were received. 

8. Wallace Dempsey, for claimant. 

William 8. Jackson, Attorney-General, and George 
P. Decker, Deputy Attorney-General, for the State. 

Swift, P. J. This claim is for personal injuries 
claimed to have been received by the claimant, a young 
girl of about twelve years of age, who was riding in a 
carriage driven and under the control of Charles J. 
Heard, her father, and who is the guardian ad litem iu 
this claim. The claimant, her father and mother, and 
Charles Hyndman and wife, started on the 15th day 
of August, 1906, and drove from the town of Pendle- 
ton, Niagara county, to a picnic on the shore of Lake 
Ontario. They had to pass through the city of Lock- 
port, and over the canal at Chapel street by means of a 
lift bridge. The party returned the same way and 
turned into Chapel street, about a block from the 
bridge over the canal, at about 10:30 in the evening 
of the same day. The evidence shows that it was a 
moonlight night and tliat the electric light on the street 
lighted the bridge. The carriage was approaching the 
bridge, and at the same time a canal boat was ap- 
proaching the bridge so that the bridge had to be ele- 
vated so as to allow the boat to pass under it. The 
carriage was driven toward the bridge with the horse 
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at a walk, and the horse and wagon were partly on the 
bridge when the bridge was lifted, throwing the horse 
and wagon backward, and throwing the occupants out 
of the carriage, the claimant being thrown out back- 
ward over the back seat of the carriage, sustaining the 
injuries complained of. 

The driver of the carriage knew he was approaching 
a lift bridge because he testifies they were talking 
about it when they approached the bridge. He says 
no bell was rung, as do the other occupants of the 
carriage. The bridge-tender testifies he saw the 
people coming up the street when they were seventy 
feet from the bridge ; that he rang the gong three times 
as the team drawing the canal boat was near the 
bridge, and that then he raised the bridge. The bridge 
was raised by hydraulic power and started slowly and 
then raised quite rapidly. The tower of the bridge 
obstructed his view of the team as it neared the bridge, 
and after ringing the gong he did not see the carriage 
until the horse went off the bridge. The bridge-tender 
says that one Johnson was in the bridgehouse and 
stepped outside, and he heard him halloo just as the 
bridge started. The canal boat was in full motion 
toward the bridge when he started to raise it. Mr. 
Johnson says he was standing near the shanty on the 
bridge. He saw the horse and carriage when they 
were sixty feet from the bridge when the first bell 
rang, and that he hallooed to them to stop, but that 
the driver kept on and drove the horse's forefeet onto 
the bridge, and saw the horse go over backward. 

A witness, Mrs. Leary, who was sitting on her ver- 
anda, remembers the accident and went to the bridge 
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just afterward. She says that she distinctly heard the- 
gong ring three times. 

'Mr. Levan, for whom the claimant's guardian and 
father worked at tfhat time, and who was driving the 
team, testifies that after the accident Mr. Heard told 
him he heard the bell but thought it was from the boat. 

I am of the opinion, from the evidence, that the bell 
was rung and the usual warning given in time for the 
driver of the team to have stopped and prevented the 
accident had he been using ordinary care in approach- 
iDg such a place. 

In my opinion the negligence of the driver of the 
carriage was the cause of the injury. But his negli- 
gence would not bar a recovery on the part of a pas- 
senger in his carriage, who was not at fault, if there 
was any negligence on the part of the State. But I 
am of the opinion that no negligence was proven 
against the State that would render it liable. The 
bridge-tender saw the team approaching, at a walk, 
seventy feet from the bridge; the team drawing the 
canal boat was within thirty feet from the bridge, and 
the bridge was so constructed that when down it lay 
upon the towpath. He gave the warning signal, as 
shown by three witnesses, and had the right to assume 
that persons approaching the bridge would heed the 
warning and stop. After giving the warning he began 
to lift the bridge for the boat when the team was but 
thirty feet distant. The driver said to Levan that he 
heard a bell but thought it was a boat. 

I am of the opinion that the bridge-tender did give 
the signal, and that no negligence was shown on his 
part, and that the claim should be dismissed. 

All concur. 
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CASES DECIDED 



COUET OF CLAIMS 
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KO OPINIONS WERE WRITTEN. 



No. Claimant. ' Claim. 

7520 Abbott, Alexander W $150 00 

2334 Adams, Charles M., A ano 175 00 

5315 Adams, George D • 

60S6 AdkioBon, Hattie * 

8275 Alexander, Michael J 12, 000 00 

6839 Allen, Martin 1 198 00 

S053 Allen, Theodore D. 1, SOO 00 

8773 Anuterdam, City of 1, 408 70 

8810 AngUB, Loren W., adm 100 00 

6405 AnderBtm, George 630 00 ' 

B. 

6138 Babcock, Ridley J., A ano 570 00 

6513 Babcock, Duane P 388 00 

6389 BaetMl, Julia 1, 000 00 

7896 Baker, Richard 300 00 

8335 Baker, Richard 10, 000 00 

8915 Bannkratz, William 825 OO 

3237 Bargy, Mary, adm„ etc 300 00 

6707 Barlow, WiUiam H 216 00 

8178 Barlow, William H 405 00 

7915 Barlow, William H 100 00 

7534 Barnett, James W 252 00 

6983 Barrett, John 270 00 

8825 BasBett, Frances M 1 , 047 00 

211 



Judgment. 
$30 00 
60 00 

State. 
Costs 210 25 
State, 
30 00 
State. 
675 00 
45 00 
State, 



State. 
90 00 
State. 
State. 
100 00 
45 00 
84 uO 
21 00 



) 00 



:,CoogIe 
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*:;i Biteman. J-iia 

7 vM Ra:«bu. J>aB 

M14 BaiiBAB, Aaa* 

««>3 B>-iiaet£. J>a-^ A *m> 

^'''■^ R-nni-t!. L*Tr-U M. 

T>1>1 BrD=:>/n. Pwrx-k C- 

«13» Be:[ing«r, Aui-An J 

Sl»2 Bei-.iDZFT. J^DAin J. 

S3»7 Brtion. WLiiam 

5^17 Bell'. r;»™ P- A SDO 

5&5a BirreU. AlU-e 1 

6779 Blancbard, -Jeniue, em^ etc. 

«115 Bl'rts, Peter 

ilH Bl'^a, Nettie * sao 

7883 Bowen, Wilford E, - 

8725 BownuD. llr?. Andrew J 

7859 Bosworth, Charit; A^ adm 

fl70S Boswonh, Charles, t ano 

86 12 Brayman, Anna Maria 

8348 Briggs, Jer«miab B. 

8223 Briggs, Charles L. 

«U0 Brooks, George 3ft4 00 

6301 Brown, Allison J 57 00 

6141 Brownell, Byr« S 649 00 

7487 Brown, Jacob 5» 00 

6362 Brown, Franres 31 3* 

6406 Bruton, I^wrence 773 80 

7940 Billiard, Cbarles E 30000 

8240 Burchard, Mary W 4, 500 00 

7512 Burcb, Irvin R 050 00 

8280 Burcb, Irvin R. 650 00 

6564 BurgeM, John Martin, bj guard 10,000 00 

7621 Burst, Baltz . . 340 00 

7682 Burst, Frances J 300 00 

8227 Burr, James S 140 00 

8026 Burke, Mary 400 00 

6464 Burke, Daniel 430 00 

£186 Burke, Thomas M. A 2, 000 00 

82S6 Butler, Martin J., & ano 1, 000 00 

7523 Butler, Martin J., & ano 1, 000 00 

C. 

7S76 Campbell. Elizabeth 1,000 00 

640T Campbell, Barber L. 8B 00 

7133 Cnrey, Charles M 169 27 



95 00 
I 35 00 

< State. 

40 00 
) 188 50 

> SUte. 
I State. 

State. 

> 2,505 95 
) 60 00 

125 00 
I State. 

> 35 00 
25 00 
95 00 

> 205 00 
I State. 
• State. 
Judgment aff'd. 

81 00 

) State. 

130 00 

90 00 
I State. 

> State. 
I SUte. 

857 76 
75 00 
75 00 
700 00 
37 50 
30 00 
120 00 
40 00 
I SUte. 

500 00 
125 OO 
125 00 



150 00 
SUte. 
□0 00 
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60S7 
8123 

6441 
6408 



6966 
79S4 
7517 
7226 
8747 
7609 



6U6 
6144 

7835 
7736 
6442 



6857 
4602 
7716 
7784 
7711 



Claimant. Claim. 

Carey, Charles and Maud L. $351 00 

Gary, Thomas H., & ano 200 00 

Caiy, Thomas H., 4, ano 220 00 

Carhart, Henry ■ 

Carpenter, WiUiam E., ec al 374 00 

CarpenUr, Edmund M 1, 440" 00 

Ca.rmell, William 62 00 

Case, Archibald D. 600 J 

Cater, Charles • 

Chapman, Jerry V 680 00 

Chase, Alice H. 530 29 

Chubb, Josiah 400 00 

Chubh, Josiah 200 00 

Clements, James A 782 00 

Clifton, Lewis J. 180 00 

Cochrane, William B 1,000 00 

Cole, Gideon W. . . .' 1, 000 00 

ColtoQ, Le Grand, & ano 130 00 

Collins, David, & ano 498 00 

ColgTove, Eva 490 00 

Cook, Frederick W 560 70 

Conlon, Ellen, & ano 165 00 

Cooper, Edgar J., &. ano 677 00 

Cooper, Edgar J 459 50 

Crosby, Ebenezer M 1, 384 00 

Grossman, John 50 85 

Costello, Thomas 104 GO 

Crumb, Florence JI 614 25 

Cowan, Albertus 878 00 

Cowan, Albertus 600 00 

Court, DeLonvill 400 00 

D. 

Dalton, Patrick 461 65 

Daly, Patrick B 10, 136 00 

Dana, Ada B 1, 150 00 

Davis, William C 1, 800 00 

Davidson, Jane 215 50 

Davison, Robert 1, 555 00 

Deaner, George 197 65 

Delaware, the county of 2, 565 69 

Devine, Mary A 1,275 00 

Devinc, Mary A ,' 197 00 

Dibble, Horace H 3, 770 90 



Judgment. 
»96 00 

75 00 
72 50 

Costs 364 30 
State. 
State. 
State. 
40 00 
Costa 27 05 
200 00 
310 T5 
100 00 
100 on 
60 00 
60 00 
70 00 

76 00 
66 00 

100 00 
State. 
80 0I> 
15 00 
126 00 
100 00 
100 OD 
4S 85 
Sta.te. 
55 00 
184 00 
State. 
St«.t«. 



State. 
4,200 00 

60 00 
1,116 83 

25 00 
216 90 

72 60 
2,55S 69 

55 00 

40 00 
1,410 00 
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No. Claimant. Claim. Judgment. 

8711 Dougall, G«orge M $2,<J00 00 9200 00 

aT36 DuahnDi, Jesae D 140 00 40 00 

7840 Dwyet, Denuis 300 00 State. 

681S Dj'gert, Edgar L. 163 00 60 00 

E. 

6148 Ebb, Peter 475 00 80 00 

6149 Ebb, William, & ano 499 50 90 00 

6150 EbeliDg, Frederick H., race, etc 077 50 122 50 

T599 Ecker, Ezriah 125 00 25 00 

6151 Eckenbeck, Sanford 336 00 88 20 

6390 Eckhardt, Emilie 1, 156 50 Stat«. 

8375 Eldredge, Charlotte N 116 60 40 00 

8009 Evera, Sarah R. • Judgment aFd. 

F. 

6210 Fabing, Joseph L. 696 50 172 37 

7701 Farrell, Frederick 300 00 60 00 

7680 Farrell, Thomas M., eiec. etc 250 00 35 00 

8809 Finouer, John, Sr . 100 00 35 00 

8205 Fitzgerald, Maragaret ' 135 00 40 00 

6101 Fitzgerald, William * Coats 121 30 

8698 Fitzpatrick, Catherine 2, 000 00 240 00 

7136 Flahaven, Catherine 106 00 30 00 

8283 PoltB, Margarette C. 100 00 TO 00 

8285 Felts, Emma J., et al 200 00 100 00 

8716 Fonda, Jane M 300 00 3T 50 

7852 Fonda, Jane M 600 00 75 00 

6682 Fonda, Jane SI 800 00 76 00 

6364 Foracher, Henry 104 30 State. 

6708 Foss, Henry : . , . 135 00 40 00 

8350 Foster, John 200 00 State. 

7600 Frazer, John H 225 00 20 00 

7688 Frazer, Catharine 635 00 65 30 

7691 Frazer Brothers 75 70 50 00 

6781 Freeborn, Oliver 304 00 50 00 

6411 French, Susan 426 00 State, 

615S FriesB, Nicholas 160 00 27 35 

7131 Froehlich, Ida 166 00 25 00 

7120 Froehlich, Ida 194 00 81 OO 

8141 Fuller, Carrie B 600 00 ' 60 00 

7894 Pullem, Frank, & ano 445 70 100 00 

8662 Fuller, Clement '. . 160 00 50 00 
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8057 
6452 

8257 



7099 
6213 
7212 
7072 
7676 
8351 
7254 



S214 

S41& 
7856 



7227 
B3S1 
8287 
6158 
6841 
6159 
8643 



1^717 
6365 



Claimnnt. Claim. 

Gale, Jennie E Jl, 000 00 

Gaenzler, Conrad 334 00 

Gallagher, Mary A 250 00 

Gallagher, Mary A 100 00 

Gay, Grace M 3O0 00 

George, Arthur F. 1, 000 00 

Gerrard, Mary E 1, 600 00 

Gerthoffer, Oliver '. , 70 00 

Getman, Horatio S, 126 00 

Getman, Horatio S 370 00 

GilligEui, Honora 150 00 

Glover, Edward G 850 00 

Goodier, Ma-ry S 159 40 

Goodman, Albert N •. 282 OO 

Graham, Carl J 488 10 

Graham, Charlea F 500 00 

Graham, Marian A 700 00 

Graves, Martha, & »no 426 00 

Green, Adalbert 2, 350 00 

Greene, Lestf r 600 00 

tireiner, Peter 245 00 

Grieco, Sabot 282 00 

Griflttn, Enmia 600 00 

Grimshaw, Isabella L., & ano 10,000 00 

Group, Fred J 152 60 

E. 

Haar, Jacob 420 OO 

Hamer, D. I^ 107 80 

Hamer, D. L 49 76 

Hamill, Herman B 240 00 

Hamill, Herman B 240 00 

Hanan, Mary 21 95 

Hanrahan, John 60 00 

HamB, Gilbert H 321 00 

Hamden, Jonathan 100 00 

Harrington, Chauooey, & ano 552 00 

H»rTis, Maria A 60 00 

Harter, Chauncey 120 00 

Barter, Charles W. 160 00 

Harter, Fred H 125 00 

Hathaway, E. E 606 SO 

Hayes, Bridget 65 00 

Hazeard, Perry " 



Judgment. 

$1S0 00 

State. 

70 00 

25 00 

26 00 
96 00 

75 00 
22 75 
State. 

187 50 
ID 00 
State. 
446 00 
100 50 

76 00 
60 00 
60 00 
95 00 

1,000 00 
90 00 
26 00 
SUte. 
200 00 
State. 
State. 



45 00 
80 00 
35 00 
26 00 
25 00 
State. 
30 00 
92 96 
30 00 
68 20 
15 00 
40 00 
75 00 
40 00 
43 75 
State. 
B 91 60 
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No. Claiuiaiit, CUini. Jadgment. 

8347 Heiuiicli, Augiutiu |l,aOO 00 Stat^ 

6412 Heisinger, Deli* 102 76 State. 

SieO Heifer, Albert J 121 00 $25 0» 

7830 Henry, George 2,620 00 1, 800 Off 

8413 Hibbard, Temporanee 148 15 State. 

8652 Hickey, James A., exec., etc 190 00 35 OO 

8414 Hilberer, Benedict S2 55 State. 

Sa&S Hilton, Jennie 200 00 60 OO 

7874 Hingre, John 181 40 8S OO 

7801 Holley, Jowph, ft Mio 100 00 26 00 

B197 Eulaaver, Jamea 192 63 60 00 

7260 Hulaaver, James 108 80 40 0» 

6182 Huntley, Matilda, 4 ano 200 00 56 00- 



J. 

7119 Jackson, Sarah Ann Elizabeth, adm. 

7416 James, Walter 

8826 Jewett, Georgiana G. 

7753 Johnston, Frank Riley 

8238 Johns, Ada 

7608 Johnson, Byron C 

6518 Jones, John 

86BO Jones, John R. 

821? Jones, Marvin A 

E. 

6163 Karker, Elizabeth 

6454 Kalb, Katherine 

7678 Keegan, Elizabeth 

7322 Keene, Jay M., 4 ano 

7884 Kneeakem, James K 

6438 Keidel, John 

7532 Kelly, Thomas 

6950 Kennedy, Joseph P 

8683 Keno, Albert P 

6164 Kent, Ursula, 4 ano 

6349 Kenwell, Eliza E 

7213 Kerlvan, John T 

6386 Kilgus, George E 

6387 Kilgus, Michael 

6165 Kimball, Alfred 

5883 Kittel, Mathilde G., exec, etc 

0168 Kittle, Catharine 

8366 Koehler, Sarah 



840 00 


600 OO 


220 00 


50 OO 


210 00 


96 U» 


600 00 


State. 


260 OO 


80 09 


565 00 


76 OO 


462 50 


60 OO 


400 00 


100 OO 


450 00 


136 OC- 


270 00 


40 OO- 


.272 00 


State. 


160 OO 


40 OO 


280 00 


60 OO 


213 60 


47 60 


262 00 


State. 


150 00 


30 OO 


,391 00 


1,232 0* 


,000 00 


176 OO 


301 00 


40 OO 


400 00 


sut«. 


176 00 


40 OO 


102 00 


40 OO 


319 00 


«0 OO 


300 00 


40 OO 


,300 00 


1,005 11 


297 50 


46 00 


28 80 


State. 
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No. Claimant. 

6116 Kraua, BeDJamin 

6367 Kraushaar, Edward 

6362 KrauBhaar, Alfred S 

7014 Kj-ser, Pted H 

L 

6168 Lade, Albert 

616D Lade, William C 

83SS LageuneBse, Delina 

6121 Lasher, Alice C 

8125 Lasher, Alice C, & ano 

8127 Lasher, Henry M 

S&2S Laatach, Fred J 

78ZS Leaman, Catherine, et al.... 

7706 Leitz, Phillippiua 

6519 Lester, Blisha 

6170 Lewis, Edward, &. ano 

6383 Lighthouse, Frank J 

8268 Linendoll, Antoinette 

8871 Linendoll, Antoinette 

7675 Litnpert, John 

6375 Linthecum, Robert B., et al.. 

7698 Lower, Helen 

6416 Lojsen, Cornelius R. 

6444 Lumbert, Mary 

a 

8173 Macomber, Jay 

8188 Macrea, William 

6215 Marte, Peter 

7803 Martin, Carrie I 

6227 Martin, Thomas, adm 

6171 Maringer, Simon 

7713 Manning, Mary A 

7704 Manning, John 

S721 Mapes, Amanda 

7126 Mapes, Charles 

8796 Maurer, Emamiel 

8698 Maurer, Eraanued 

7594 Maybie, Oliver 

6784 Maybie, Oliver 

7920 Meagher, Michael 0. 

6659 Michael, Hattie B 

6660 Michael, Myron J. 

8fi89 Miller, Nelson Jerome 



Claim. 


Judgment. 


$110 00 


State. 


183 00 


State. 


686 00 


State. 


400 00 


$100 OO 


492 00 


126 00 


150 00 


46 00 


, 200 00 


175 00 


,582 00 


310 00 


.,527 00 


State. 


646 00 


State. 


200 00 


30 00 


75 00 


State. 


300 00 


60 00 


,761 00 


100 00 


672 00 


90 00 


96 66 


State. 


160 00 


60 00 


75 00 


26 00 


324 33 


110 00 


I, 608 35 


Stale. 


464 85 


55 86 


25 00 


State. 


802 00 


Stat*. 


332 DO 


105 00 


3,600 00 


State. 


290 00 


51 00 


697 00 


376 00 


• 


State. 


264 00 


30 00 


503 60 


30 00 


381 64 


86 00 


50 00 


20 00 


200 00 


20 00 


2O0 00 


16 00 


200 00 


State. 


215 00 


20 00 


350 00 


60 00 


4.000 00 


7,931 64 


410 00 


State. 


380 OO 


Stat«. 
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No, CUimttnt. Claim. 

8392 Miller, NeUou Jerome $75 00 

3885 Mills, The F. H., Oo. " 

7638 Monroe, George W. 300 00 

7880 Moran, Hattie V. 50 00 

6173 Moth, Frank M., et al 1,284 00 

7010 Mott, Catherine 200 00 

6174 Myers, Sylvester 515 00 

Mo. 

6172 McConville, John 185 00 

7773 McConville, John 185 00 

7692 McGowan, S. S., adm., etc 75 00 

7847 Mclntyre, John C, & ano 500 00 

7301 Mclntrye, John C, & ano 500 00 

8353 McLeod, Roderick A 540 00 

8352 McLeod, Charlotte 600 00 

6394 McNamara, Charles J 34S 60 

6318 McVoy, Edward 100 00 

N. 

8121 Newton, Herman J 355 00 

7893 Nipe, Lanaing, & ano 232 00 

7735 Nipe, Mary C. 260 00 

6520 Nixon, Mary E 200 00 

6633 Norton, Raymond, & aao 4, 500 00 

8639 Nnssbaum, Myer • 

O. 

6417 O'Brien, Minnie F 32 00 

7790 Onondaga, County of 2, 234 68 

8262 Osborn, Estelle May, adm., etc 14, 526 00 

6175 Cot, Joseph 644 60 

P. 

6263 Padbury, Mary W., exec., etc 422 00 

7511 Paddock, Philip, &, ano 250 00 

8282 Paddock, Philip, & MO 250 00 

8755 Paddock, Willard 2»6 00 

9007 Paris, Jessie 1, 100 00 

6218 Parks, Julia, £ ano 430 00 

8733 Parry, Thomas 160 00 

8248 Payne, George W. 7, 422 60 

8837 Payne, 0«orge W., & ano.. 214 56 

7130 Peck, Smith 200 00 



Judgment. 
«19 00 

State. 
175 00 

10 00 
295 00 

70 00 

78 00 



25 00 
20 00 
30 00 



State. 
State. 
State. 
24 50 



St&te. 
45 00 
40 00 
60 00 
Stale. 



State. 

1.305 00 

State. 

120 00 



100 00 

35 00 

36 00 
90 00 
State. 

100 00 
60 00 
2, 336 67 
63 94 
SO 00 
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No. Claimant, Claim. 

6I7S Pennock, Charles, ft ana $1,625 00 

67 jO Perkins, Albert E., ft ano 1, 525 00 

7858 PerkinH, Albert E., et al 730 00 

6139 Perkins, Albert R, et al 1, 266 00 

8708 Perkins, Thomas 275 00 

7267 Pfahls, Christian J 07 25 

7709 Pfahls, ChriBtian J 576 95 

7942 Pharis, Harriet Ryder 864 00 

7302 Piekard, Henry 200 00 

8281 Pickard, Henry 200 00 

8381 Pilhorn, John A 130 00 

621» Plank, Nicholas, & ano 633 50 

76Q3 Ptatner, Alma 82 25 

7694 Platner, Alma 201 71 

6418 Popp, Margaretha, exec, ete 115 00 

8306 Post, George W 46 50 

.8712 Post, Edward 1, 473 00 

7857 Post, Edward, & ano 720 00 

8146 Post, Edward 895 00 

7710 Potter, Mary A 1,088 46 

Q- 

7253 Quackenbush, Anna, adm 15, 000 00 

B. 

7922 Kagan, Jay S 600 00 

8269 Rapp, William G., ft ano 3, 600 00 

8826 Reeners, Joseph P. 262 60 

8168 Relnagel, Thomas, t ano 4,000 00 

6397 Eemhard, Louisa 300 00 

6376 Retchleas, John IIB 00 

7044 Rice, Arvin, receiver, etc 17,116 51 

8187 Richardson, Anna, et al 12, 000 00 

8160 Richardson, Edward J 780 50 

7697 RoberU, WiUiam 174 50 

7138 Roberts, William 106 20 

8315 Rogan, Thomas et al 1 500 00 

7712 Rose, Richard ., 619 05 

7423 Eowe, Lucien H 6O0 00 

8745 Eoyce, George E 51 00 

7703 Russell, Charles and Curie 350 00 

6178 Satterlee, William 160 DO 

6319 Sattorfee, Mary, adm,, et« 177 00 



Judgment, 
$330 00 
383 00 
180 00 
292 00 
75 00 
65 00 
85 00 
58 00 
25 00 
25 00 
10 00 
60 00 
32 00 
6B DO 
State. 
SUte. 
216 00 
105 '00 
130 00 
80 00 



100 00 

2,440 12 

State. 

State. 
State. 
20 00 
State. 
State. 

275 00 
45 00 
45 00 

180 00 
85 00 
State. 
20 00 
95 00 
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6182 
8428 
6973 
8662 
6901 
S374 
S420 
8B20 
7333 
6185 
01B4 
7702 

ei3s 

7341 
S129 
6421 
eOGl 
6755 
7878 
6609 
8317 
8738 
8797 
649S 



8775 
7714 
7715 
7976 
8349 



7595 
8429 
6400 



CUimant. CUim. 

Sckere, Charles $334 20 

Scbiesser, Caiper 188 00 

Sefaeuermui, Clara 1,750 00 

Schuler, Albert 29 90 

Serth, Jacob 22 46 

Shaller. Louis 200 00 

Shepp, Viola. & ano 276 00 

Shoemaker, Arnold F 76 00 

Shoemaker, Abraham, & ano 381 00 

Siebcrt, Robert C 347 00 

ijimmons. Stephen 100 00 

Slavin, James 1. 400 00 

Smith, George W 175 10 

Smith, Festue Allen, et al 86,008 35 

Smith, Grant C. 112 04 

Smith, John L 100 00 

Snedeker, Perron 188 75 

Snyder, John Peter 445 00 

Snyder, Jacob 342 00 

Sohn, George 42 75 

Souter, George, & ano 3, 425 00 

Spencer, Anthony * 

Spencer, Stephen 482 00 

Spencer, Samuel 44 96 

Spencer, H. A 2, 200 00 

Spencer, Stephen 738 00 

Sprague, Harrey E " 179 50 

Sperry, Fanny M. 525 00 

SUrin, Abram B., et al 150 00 

Starin, Abram B., et al 100 00 

Starin, Abram B., et al 100 00 

Steadman, Eliaha * 

Stearns, William G., & ano 890 00 

Stearns, Martha A 230 00 

Steele, William H. H 260 00 

Sterling, Frank 240 00 

Stevenaon, William D. 2, 000 00 

Sticbt, John H S50 00 

Sticht, John H 5 00 

Stiles, David 2S0 00 

Still, Snmner S 300 00 

Streeter, George 256 00 

Strobel, Daniel F., ft ano 48. 172 53 

Suiter, George 1, 056 00 

Sullivan, Lawrence 409 80 

idge, James 23 85 



Judgment. 
State. 
$35 00 

488 14 
State. 
SUte. 

105 00 
76 00 
7 50 
80 00 
State. 
20 00 

100 00 
50 OO 
SUte. 
State. 
32 50 
15 00 

100 00 

174 85 
27 00 

267 75 
Costa 97 75 
State. 
State. 
State. 
100 00 
95 00 
State. 
45 OO 
43 00 
45 OO 
Coats 20 00 

175 00 
48 00 

110 00 



5 00 

State. 
State. 
State. 
i. 712 00 
140 00 
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No. Claimant. Claim. 

6713 Taber, Fred S., exec., etc S072 00 

7688 Taber, Fred 8., exec 390 00 

8179 Taber, Fred 8., exec., etc 651 00 

«187 Taffner, John 1,614 00 

6264 Tegg, William 105 00 

6223 Thoma8, Nicholas 143 50 

4401 TKomaH, Benjamin P., k ano 664 00 

7686 Thompson, Edward 1, 413 SO 

7373 Thurston. Frank A 603 2.1 

6869 TaBkey, Charles 427 33 

«1B0 Taylor, Clarence h. 280 33 

8938 Taylor, William 100 00 

6443 Tallman, John E. W 82 00 

«402 Tompkins, Elizabeth : 652 00 

8610 Tosh, Henry 1, 538 45 

8204 Tucker, Catherine E 200 00 

8203 Truatees of the Diocese of Albany, 

The 235 50 

U. 

7874 Uhrlaw," Ernestine . 200 00 

8424 Underwood, Anna 67 60 

8217 Union & Advertiser Co 485 28 

V. 

6224 Van AUtine, Darwin 810 00 

7687 Van Duaen, William H 100 00 

6179 Van 8chaick, Sarah J., A ano 1,030 00 

W. 

8727 Walling, Dorcaa 126 00 

7774 Walrath, Theodore 244 50 

6127 Walrath, Theodore 377 50 

6843 Ware, Harvey 0. 196 50 

6872 Warner, George 224 00 

8202 Watkina, John S 70 00 

8422 Way, Eobert 32 40 

6403 Weber, Charlee 53 15 

7587 Wegner, Oacar 1,236 23 

8068 Wegner, Oscar 390 00 

6023 Weissmann, Adelgunde 12,500 00 

8074 Weller, Lois P., ft ano 500 00 

7005 Weller. Lois P., & ano 500 00 



Judgment. 

$156 00 

63 00 

98 00 

100 00 
63 00 
52 50 
Stat*. 
50 00 

100 on 
40 00 



Stat«. 
State. 
60 00 



30 00 
State. 
446 2S 



100 00 

36 00 
108 00 



25 00 
15 00 
75 00 
40 00 
86 50 
40 00 
State. 
State. 
800 00 
63 00 
1,335 83 
State. 
Stat*. 
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222 CASES DECIDED WITHOUT OPINION. 

No. ClainiBiit. Claim, Judgment. 

8941 WeUsr, Leonard P., adm $500 00 State. 

8072 Weit, Elmer J 175 00 State. 

8024 Wert, Elmer J 175 00 State. 

8080 West, Elmer J 175 00 State. 

6377 Wienwier, George H 2»0 00 $57 00 

6225 Wiemeier, John E 402 50 87 00 

8756 Wilde, John D 1, 642 20 70 00 

8713 Wildey, Thomas M 150 00 20 00 

6360 Waiiama, John H 300 00 State. 

6954 Williama, Eli A 404 40 56 00 

8628 WillBey, Herrick B 160 00 50 00 

7938 Wilson, William J 125 00 SUta. 

7939 Wilson, Aohus C 125 00 State. 

8146 Winn, Eattie J., & ano 1, 126 00 220 00 

7944 Whalen, Mary 400 00 50 00 

7885 Wheeler, Oharlea E 25 80 22 00 

6346 Wheeler, William W * Costs 94 10 

6191 Wheeler, Mrs. Loia 150 00 20 00 

7684 Wheeler, Charles H 1,417 89 175 00 

6fl66 Whitcomb, Frank J 200 00 50 00 

7955 Whitcomb, Frank J 200 00 60 00 

8022 White, Charles H 1, 000 00 __ State. 

8189 White, Edward '. 567 80 60 00 

8921 White, Charles H 1, 000 00 State. 

6423 Whitney, Albert E 29 50 State. 

7173 Wolford, William A 280 00 25 00 

8723 Wood, William S 145 00 20 00 

6192 Woodward, Elizabeth, & ano 425 00 60. 00 

Z. 

8404 Zimmerii, Kosina 4S 76 State. 

8439 Zuegelder, Joseph U. 3 OS 00 State. 
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ABAHDONED CANALS. 

Where the waters of a creek carry down dirt and gravel and form 
a bar at the mouth of the creek in the bottom of an abandoned canal, 
and in time of heavy rain the bar ao formed causes the waters of this 
creek to back up and overflow claimant's property. Eeld, that the creek 
which overflowed being no part of the canal system of the State, 
without an enabling act the Court of Claims had no juriediction oE the 
claim. Freer v. Biate. 9 

Where the State abandons a canal and adjoining owners obstruct 
the passage <rf water draining into it so as to cause the water to 
accumulate and percolate upon adjacent lands, a claim for damages 
should be dismissed upon the merits where drainage ditches upon the 
lands allege to be damaged were allowed to become filled up. Hughion 
V. State. • 37 

Where a canal has been abandoned by the State and damages are 
occasioned by the use or nonuse which the State makes of the prop- 
erty, the claimant must point to some statute wherein the State has 
consented to assume a liability for its acts, Sughson v. State. 37 

The provisions of the Canal Law (| 37), allowing claims to be filed 
by any person sustaining damages from the canals, do not apply to an 
abandoned canal, like the Chemung canal, not enumerated among the 
canals to which the Canal Law by section 2 is made to apply. Sughson 
V. State. 37 

See Abandonment. 

ABAHDOHHENT. 

Where -a side cut of a canal, although a part of the canal system, has 
become a nuisance and has actually come into diausa as a part of the 
canal system, the State may close it as an abandoned canal without 
rendering itself liable to those who have been using the side cut. The 
State Constitution prohibiting the sale of the canals extends only to 
the main trunk ss originally constructed, enlarged, or e.ftended and 
does not apply to a side cut which the State would have the right to 
close If necessary as a part of its plans for the improvement of the 
canals of the State. The State may close a side cut which forms no 
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226 INDEX. 

ABANDOWUENI — Continued. 

part of the cantil systeoi where it was built aa a. oonveidence to those 
owning property on either side of it and was not necessarj' for the 
navigation of the canaU, although the Legislature assumed jurisdiction 
over the side cut by making appropriations for its improvement. Lynch 
V. State. 122 

See ABANDONS) CANALS. 

ACCESS. 

Eights of access as a property right under the State Constitution 
Sojuler V, State. 1 

Where the State couetructs an abutment of a bridge in a public 
highway beyond tlie blue line in such a way aa to interfere with the 
light of adjacent property and with ingress and egress and so as to 
cauae dust and other like material to be blown upon claimant's prem- 
ises, it is liable for the damages occasioned thereby. B. F. Hess d Co. 
T. State. 41 

The premised of the claimant are situated on the corner of Broad 
street and Seventh street in the village of Waterford. The State pur- 
suant to chapter 147 of the Laws of 1903, known as the Barge Canal 
Act, constructed a canal across Seventh street some diatanoe from the 
prcmiaes of the claimant. Claimant insists that he is entitled to 
compensation on account of his property being less accessible and that 
the construction of the canal across Seventh street constituted a talcing 
of property within the Constitution. Held that the claimant could 
not recover. Vogel v. State. 151 

ADDITIONAL MATERIAL. 

Additional material furnished under a written contract with the 
State without authority. Bvrgard v. State. 27 

See CONTBACTS. 

ADDITIONAL WORK. 

A subordinate officer ot the State has no power or authority to 
vary or extend a written contract made between the Stat« and a claim- 
ant. A local agent, architect, or division engineer ia such a subordinate 
officer and has no power to vary a contract so as to hind the State. 
Where additional work or better materia! than the contract requires 
is ordered by a eubordinat* officer, compliance of a contractor must 
be regarded as voluntary service even though the State acquires the 
benefit by the change. Where one deals with a public officer he is 
bound to take notice ot the scope and limitation ot his authority. 
Surgard v. State. 27 

See CoHTBACTB. 
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AFFIRMED CASES. 

Note, — Oslrander, Jay S,, v. State, page 175, was affirmed by the 
Court of Appeals too late to enter !□ this report. 
See Cases. 

AIK. 

EaMmeut of air aa a property right under the State CoiLEtitution. 

Bander v. State. 1 

APPB0PBIATI0N8. 

Appropriation of dam \>j State. Hall v. State. lOS 

See YsBMA.nsn'S Affbopbiations. 

AWARDS. 

The evidence of damagea is to guide and not to control the court in 
arriving at ite award, find where witnesses on the part of the owner 
testify that certain water power is worth $34,000 and witneaaea on 
l>eha1f of the State testify that it is worth nothing, the court ma.y 
make such an award between these estimates as it may deem proper. 
Ball V. State. 109 

BARGE CANAL. 

Appropriations: Fage. 

Alesander, Michael J., v. State 211 

Allen, Theodore D., t. State '. , 211 

Bannkratz, William, r. SUte 211 

Basaett, Francis M., v. State 311 

Bennett, Lewis M., v. State 212 

Brayman, Anna Maria, v. State 212 

Burohard, Mary W., v. State 212 

Chase, Aliee H., v. SUte 213 

Davis, William C, v. State 213 

Evers, Sarah R., v, State 2U 

Gale, Jennie E., t. State 215 

Macrea, William, v. State 217 

Osborn, Estelle May, adm. v. State 218 

Payne, George W., v. State 21S 

Payne, George W., and ano. v. State 218 

Rapp, William G., and ano. v. State 219 

Eeenera, Joseph F., v. State 219 

Heinagel, Thomas, and ano, t. State 219 

Richardson, Anna, v. State 219 

Richardson, Edward J., v. State 219 

Scheuerman, Clara, v. State 220 

Spencer, H, A., v. State 220 

Sperry, Fanny M., v. State 220 

Stevenson, William D., v. State 220 

Tosh, Henry, v. State 221 

■Wilde, John D., v. State 222 

See Pbbmanekt Appeopbiations, 
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BRIDGES. 

Where it appeared that the claimant, a boy o£ eight years of age 
and upwards, stood deliberately at the end of a lift bridge and placed 
Iiis foot upon the flagstone on which the iron girders would descend 
when the bridge was lowered, and the desoent of the bridge when 
lowered was not rapid but required thirty aeoonds to descend eleven 
feet; that the descent would have attracted the notice of any person 
standing near it whoee attention was not otherwise engaged; that claim- 
ant failed to take that prudence and care which even a child of that 
age ought to have done-; that the descent was elow enough bo that if he 
had noticed the girder even when it was descending to the height tf 
bis head or shoutder^ there was plenty of time to have removed himself 
from the place of danger. Eeld, that claimant was guilty of contribu- 
tory negligence and is not entitled to recover for the Injury received 
because of such contributory negligence on his part. Bristol v. State, 

14 

Where an employee of the State in charge of a lift bridge over the 
Erie canal gave warning to claimant intending to cross the bridge that 
it was about to be raised by giving the warning signal and also the 
danger signal by swinging his lamp and notwithstanding the warn- 
ing the claimant, who Was riding a bicycle, came upon the bridge, 
and after he was upon said bridge was again warned to stay on 
as he had not time bo cross before it would be raised, but kept on 
and rode to the other end of the bridge and was thrown to the pave- 
ment below and injured. Held, the employees of the State in charge of 
the bridge were not negligent in operating the same and that claimant, 
in attempting to cross the bridge after the warning signals had been 
given and after the bridge tender had warned him not to proceed 
further, was guilty of contributory negligence and cannot recover. 
QiUette v. State. 20 

The State may replace an old bridge by a new one of different pattern 
without liability tor damages but in so doing cannot encroach upon 
private property with its new construction without subjecting itself to 
liability for damages. S. F. Hesi •£ Co. V. State. 41 

Where the State constructs an abutment of a bridge in a public 
highway beyond the blue line in such a way as to interfere with the 
light of adjacent property and with ingress and egress and so as to 
cause dust and other like material to be blown upon claimant's prem- 
ises, it is liable for the damages occasioned thereby. S. F. Bess £ Co. 
V. State. 41 

Negligence in repairing bridge, see Bpencer v. State. 114 
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BRIDGES — Continued. 

The State is not liable for tbe injuries received hj a person who 
uses the towpath for the purpoee of visiting tlie captain of a boat 
and in so doing falls into an opening underneath a lift bridge, where 
the opening was used in connection with the operation of the bridge, 
was necessarj' for that purpose, was located some distance from the 
traveled part of the towpath, and aj^tarentlf necesaariljr exposed when 
the bridge was raised. Scanlon v. State. 124 

See Ten Etck v. State. 149 

Where the State constructed a bridge over the canal which was 
abandoned except for drainage purposes by the State and did not pro- 
vide a Tailing, which resulted in the claimant walking off the bridge 
into the canal without way negligenee on her part, the Stat« is liable. 
Tan AUft/ne v. State. 167 

When a person who is riding in a carriage driven by another who 
diives the horse upon a lift bridge and the horse and carrisge are 
thrown backward off the bridge and the person is injured, such person 
cannot recover against the State where it is shown that the customary 
warning signals were given before the bridge was raised, and while the 
carriage was upon the street approaching the bridge. The officers of 
the State had performed their duty in giving the signals and the State 
was not guilty of negligence. Heard v. State. 206 

See Chapel Street Bbidge, Locepobt; Excharoe Btbeet Bbidoe, 

RocBESTEB', Lot Bbidoes; Salika Street Bbidoe, STBAcnsE; 

We8t Main Stbeet BEmaE, Stbacdbb; West Main Street 

Bbidge, Rochester. 

BUTTERNUT CREEK. 

Damages resulting from hooding of Butternut creek due to dis- 
charging surplus water from the Erie canal into it. Cook v. State. 



CAHAL LAW. 

Secti<»i 37 of the Canal Law does not apply to the abandoned 
Chemung canal. Bughson V. State. 37 

See Statutes. 

CANALS. 

Where a side cut of a canal, although a part of the canal system, has 
become a nuisance and has come actually into disuse as a part of the 
canal system, the State may close it as an abandoned canal without 
rendering itself liable to those who have been using the side cut. 
The State Constitution prohibiting the sale of the canals does not 
apply to a side cut which the State would have the right to close 
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CANALS — Continued. 

if neixmajj aa a, part of its plans for the improvement of the canals 
of the State. The State ma; -close a aide cut whi«h forms no part of 
the canal system where it was built as a convenience to those owning 
property on either side of it and waa not neceaaary for the navigation 
of the canals, although the Legislature assumed juriadiction over the 
aide cut by making appropriations for its improvement. Lynch v. 
State. 122 

Where the State negligently allows water to escape through the 
banks of the canal ea as to injure adjacent property it is liable for 
the damages occasioned. The State is liable for the damages occa- 
sioned by the escape of water from the canal through the negligent 
maintenance of the walls of the -canal, even though the diunages arise 
in the course of the excavation of property near the canal for the 
purpose of building and even though a part of the excavation is on 
land filled in which formerly formed a part oE a canal baain. Duffy v. 
State. 182 

See ABAnnORCD CanaI:8; Black Riveb Cahal; Canal Supebin- 
TENDENT; Caiitoa and Seneca Canal; Ckauplain Canalj 
Chemitno Canal; Ebie Canal; Osweoo Canal; Se^aob; 
SiDB Cut. 

CANAL SUPEUNTENDENT. 

The State is liable for the arbitrary airtion of the canal superin- 
tendent in maintaining flash boards upon a State dam. Ovj/kenddll v. 
Stale. 143 

Deimia v. State. 143 
See Caiials; Emplotxes; Oeticebs. 

CASES. 

Table of cases reported, Iv 

Table of cases cited. Ixiii 

See Affibued Cases; Retebsed Cases. 

CATHERINE STREET BRIDGE, SYRACUSE. 

Kecovery for peraonal injuries received by child of sii yeaia at 
Catherine street bridge, 'Syracuse, when flagman was alisent. Ten Eyck 



CAYUGA AND SENECA CANAL. 

A claim for damages for seepage from the eanal cannot be dismiased 
although it is evident that the wet condition of the premises is due 
to other causes, where it appears from the evidence that there is some 
seepage, however slight, from the canal. Brown v. State. 173 
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CAYUGA AND SENECA CANAL —Continued. 

Where the State negligently allows water to escape through the 
banks of the canal so aa to injure adjacent property it is liable for 
the damagea occasioned. The State is liable for the damages occasioned 
by the escape of water from the canal through the negligent main- 
tenance of the walls of the canal, even though the damages arise in 
the oourse of the excavation of property near the canal for the purpose 
of building and even though a part of the eicavation is on land Blled 
in which formerly formed a part of the canal ba^in. Duffy v. State. 



Gay, Grace M., v. State 215 

Graham, Charles F„ v. State 215 

Mapea, Amanda, v. State 217 

Mapes, Charles, v. State 217 

Kogan, Thomas, et al. v. State 2)9 

See Lbaeaob. 

CHAMPLAIN CANAL. 

A claim for damages for seepage From the canal cannot be dismissed 
although it is evident that the wet condition of the premises is due 
to other causes, where it appears from the evidence that there is eome 
sewage, however slight, from the canal. Brawn v, State. 173 

Where the State negligently allows water to escape through the banks 
of the canal so as to injure adjacent property it is liable for the dam- 
ages occasioned. The State is liable for the liamages occasioned by 
the escape of water from the oanal through the negligent maintenance 
of the walls of the canal even though the damages arise in the course 
of the excavation of property near the canal tor the purpose of build- 
ing, and even though a part of the excavation ia on land filled in 
which formerly formed a -part of the canal basin. Duffy v, State. . . 182 

Betson, William, v. State 212 

BriggB, Charles L., v. State 212 

Burke, Mary, v. State 212 

Cary, Thomas H., and ano. v. State 212 

Cary, Thomas H., and ano. v. State 212 

Daly, Patrick B., v. State 213 

Davison, Robert, v. State 213 

Dibble, Horace H., v. State 213 

Fitzpatrick, Catherine, v. State 214 

Fuller, Clement, v. State 214 

Gallagher, Mary A., v. State 215 

Gallagher, Mary A., v. State 215 

George, Arthur F., v. State 215 
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CHAHPLAni CANAL — Continued. Page. 

Griffin, Emma, v. State 215 

Hanrahan, John, v. State 215 

Harris, Maria A., v. SUto 215 

Henry, George, v. SUte 216 

Hilton, Jennie, t. State 213 

LinendoU, Antoinette, t. State 217 

Linendoll, Antoinette, t. SUte 217 

Miller, NeUon Jerome, v. SUte 213 

Miller, Nelson Jerome, v. SUte 213 

Paris, Jeseie, v. State 218 

Slavin, James, v. State 220 

Taylor, William, v. State 221 

Wegner, Oscar, v. SUte 221 

Weller, Leonard P., adm., t. SUte 222 

Weller, Lois P., and ano. T. SUl« 221 

Weller, Lois P., and ano. v. State 221 

West, Elmer J., ¥, State 222 

Weat, Elmer J., v. State 222 

Weet, Elmer J., t. State 222 

White, Charles H., y. State 222 

White, Charles H., t. State 222 

See Lbaxaoe. , 

CHAPEL STREET BRIDGE. 

Personal injuriee received at Chapel street bridge in Lockport. 

Beard v. State. 205 



CHEMUNG CANAL. 

The provisions of the Canal Law (S 37), allowing claims to be filed 
by any person sustaining damages from the canaU, do not apply to an 
abandoned canal, like the Chemung canal, not en'umeTat«d among the 
canals to which the Canal Law by section 2 is made to apply. Eitghaon 
T. State. 37 

See CiHAta. 

CHILDREN. 

A boy of eight years held guilty of contributory negligence. Bristol 
V. State. 14 

The SUte was held liable for injuries to a child of six years of 

agp, no negligence being attributable to the child or his parents. 

Ten Eyck v. State. 14» 
See Neouqeitge. 
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CHITTENAHGO CSBEK. 

Recorery for flooding of lands by Chittenaogo creek througb dis- 
charge of surplus water from the canal into it. Lasher v. State. 12S 
See Cbbbks. 

CLAIMS. 

See Jtjbisdictioh ; ConsekT; Code of Civil pBOCEDimE; Enabuno 
Statute. 

CODE OF CIVIL PROCEDURE. 

By section 264 of the Code of Civil Procedure the Court of Claims 
liaa jurisdiction to hear a private claim against the State, but it is like- 
wise true that the sovereign power cannot be sued without its consent. 
No such consent ia shown or pleaded in this claim. No claim in behalf 
of a citizen can be maintained against the State for injuries occasioned 
by the negligence or misfeasance of its agent except when it has by 
legislative enactment assumed such Hability, That no enabling act 
having been passed by the Legislature conferring jurisdiction upon this 
court to hear and determine the claim of the claimant, the court has 
no jurisdiction to hear the same. Dimmock v. State, 23 

In order to authorize the consideration of a claim upon its merits 
by the Court of Claims it must appear not only that the court has had 
jurisdictioii conferred upon it but that the State has consented to have 
its liability determined. Qvayle v. Btate. 44 

Nussbaum v. State. 147 

CONSENT. 

The consent of the State to have its liability determined must be 
obtained before it can be sued. O«oyl« V. State, 44 

In order to authorize the consideration of a claim upon its merits 
by the Court of Claims it must appear not only that the court has had 
jurisdiction conferred upon it but that the State has consented to have 
its liability determined. QiMtyle v. State. 44 

Bice V. Slate, 148 

The Court of Claims has no jurisdiction of a claim for services as 
counsel to the committee on privileges and elections of the Assembly 
where the Stat« has not consented to have its liability determined by 
the court. Nvashaum v. State. 147 

Note. — Consent of the State is granted expressly in a large number 
of cases by Laws 1908, chapter 519, amending the Code of Civil Pro- 
cedure relating to the jurisdiction of the Court of Claims. 
See JtlBlBDlOTIOK. 
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COMSTITUTIOir. 

Right to light, sir, and v/xeee as property right under State Conati- 
tution. Sander y. State. 1 



Under ConBtUution State may cut off one highway approach by barge 
canal. Vogel v. State. 161 

COHIRACTOK. 

Nfl recovery against the State for injuries received t>y falling into 
excavation left in temporary road by barge canal contractor. CooUdge 
V. State. 200 

See Contracts; ExcAVAiroNa. 

CONTRACTS. 

A subordinate officer of the State has no power or authority to vary 
or extend a written contract made between the State and a claimant. 
A local agent, architect, or division engineer is such a subordinate 
ofGcer and has no power to vary a contract eo as to bind th« State. 
\^'lieTe additional work or better material than the contract requires 
ia ordered by a subordinate ofTieer, compliance of a contractor must 
be regarded as voluntary service even though the State acquires the 
benefit by the change. Where one deals with a public officer he ia 
bound to take notice of the scope and limitation of hia authority. 
Burgard v. State. 27 

Where contracts for State printing have been made and the State 
has not authorized the submission of its liability under such contracts 
to the Court of Claims, such consent wilt not be implied from the 
language of the Code of Civil Procedure conferring jurisdiction upon 
the court. Quayle v. State. 44 

Wliere a claim ia made for an unpaid balanoe for work and labor per- 
formed under a contract with the State and tor unliquidated damages 
tor extra work and labor performed occasioned by an alleged change in 
the plana and spec ifi cat iona, the claim muat be dismissed on the ground 
of want of jurisdiction. Bice v. State. 148 

Where in the sale of certain real estate belonging to the Stat« the 
claimant alleged that he procured a purchaser for the land in pur- 
suance of an agreement of brokerage with the United States Loan Com- 
miasioners of the county of New York, Held, that the Loan Conunis- 
aioners had no right to make such contract with the purchaser. Mayer 
V. State. , , 197 
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CONTRACTS — Continued. Page. 

Linthecum, Robert B., et al. v. State 217 

Mills, The F. H.. Co., v. State 218 

Smith, FeatuB Allen, et al. t. State 220 

Strobel, Daniel F., and ano. v. State 220 

See Additional Matebial; Additional Wobk; CosisACToai 
EXTRAS; Good Roads. 

COHTKIBUTOBY NEGLIGENCE. 

Where it appeared that the claimant, a boy of eight years of age 
and upwards, stood deliberately at the end of a lift bridge and placed 
his foot upon the flagstone on which the iron girders would descend 
when the bridge was lowered, and the descent of the bridge when low- 
ered waa not rapid but required thirty aeoonda to descend eleven feet; 
that the descent would have attracted the notice of any person standing 
near it whose attention waa not otherwise engaged; that claimant 
failed to take that prudence and care which even a child of that age 
ought to have done; that the siescent was alow enough so that if he 
had noticed the girder even when it was descending to the height of his 
head or shoulders there was plenty of time to have removed himself 
from the place of danger. Held, that claimant was guilty of contribu- 
tory negligence and is not~entitled to recover for the Injury received 
because ot such contributory negligence on his part. Bristol v. State. 

U 

Where an employee of the State in charge of a lift bridge over the 
Erie canal gave warning to claimant intending to cross the bridge that 
it was about to be raised by giving the warning signal and also the 
danger signal by swinging his lamp and notwithstanding the warn- 
ing the claimant, who was riding a bicycle, came upon the bridge, 
and after he was upon said bridge was again warned to stay on 
as he had not time to cross before it would be raised, but kept on 
and rode to the other end of the bridge and was thrown fo the pave- 
ment below and injured. Eeld, the employees of the State In charge of 
the bridge werenot negligent in operating the same and that claimant, 
in attempting to cross the bridge after the warning signals had been 

. given and after the bridge tender had warned him not to proceed 
further, was guilty of contributory negligence and cannot recover. 

. Gillette v. Blale. 20 

Where a child six years of age was Injured, while attempting to get 
upon a lift bridge which was being lowered, by having his foot caught 
between the roadway and the bridge the State is chargeable with negli- 
gence, the flagman being absent at the time and the child .being of such 
tender years as not to be chargeable with contributory negligence, and 
no Diligence being attributable to the parents of the child. Ten Eyck 
V. State. 1^9 
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COHTKIBUrRT HEGLIGEHCB— Ctotinned. 

Where an employee of the State U directed to do certain work and 
has charge of the work to be done, baving prertouslf performed Bimilar 
work, and selects bia own tools and appliances and directs their use, 
the State is not liable if he is injured in the perforniance of the work. 
Ruthenberg v. State. 1S9 

When a person who is riding in a carriage driveu by another who 
drives the horse upon a lift bridge and the horse and carriage are 
thrown backward oS the brid^ and the person is injured, such person 
cannot reoover against the State where it la shown that the coatomarj 
warning signals were given before the bridge was raised, and while the 
carriage was upon the street approaching the bridge. The officers of the 
State had performed their dntjr in giving the signals and the State waa 
not guilty of negligence. Heard v. State. 205 

; NEOUaENCE. 



CREEKS. 

The flooding of a creek must be connected with the canal system to 
warrant a recovery for damages therefor. Freer v. Slate. 9 

See BnriEENiiT Cbeee; Chittehango Cbeee; Glenn Cm^ek; 
LniESTONE! Cbeee ; Oak Obchabd Cbeee ; Tonawanda Cbebk; 
Whithei Cbeee. 

DAMAGES. 

Where the State within legal rights turns water upon the land of 
another causing all the damages and subsequently other water from 
natural sources mingle with those of the State, Ihc State must respond 
for all ot the damages as the sole source of damage. Where all the 
damage to land occurs from natural causeH resulting from the over- 
flow of a creek the State is not liable for any damage though without 
legal right it mingles with the flood surplus water from the canal. 
Where part of the damages resulting from flooding are occasioned by 
waters which the State without l^al rights turns upon the land of 
another and part are due to the natural overflow of a cre^, the State 
is liable only for such portion of the damages as it actually occasions. 
CarMrt V. State. 128 

Cook V. State. 128 

Lather v. State. 128 

The evidence of damages is to guide and not to control the oourt in 
arriving at ita award, and where witnesses on the part of the owner 
testify that certain water power is worth $34,000 and the witnesses 
on behalf of the State testify that it is worth nothing, the court may 
make such an award between these estimates as it may deem proper. 
Hall V. State. 109 
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The State must TeBpoDd in damages where it negligently turns watei 
upon tbe land i>f another which water would not naturally without 
the intervention of the State have found its way there and thereby 
causes damage, but where tbe State turna wat«r upon tbe laud of 
another, which land was flooded and damaged previouBly from natural 
causes, the State is not liable where all of the damages were occasioned 
before the State's trespaBs even though without legal right it mingles 
BUTpluB water from tbe canal with tbe flood wat«r. WJiere tbe State 
nf^tigently turns water from a feeder upon the land of another where 
it mingles with flood waters from a creek and together causes damages, 
the State is not liable for all of the damages occasioned but only for 
such portion as it actually causes. 

Oatrander, J. N., v. State. 176 

Oitrander, Charles, V. Etate. 72 

Acer V. State. 72 

Poai V. State. 72 

A claim for damaged for seepage from tbe canal cannot be dis- 
missed, although it is evident that the wet condition of tbe premises 
is due to other eaujes, where it appears from the evidence that there 
is some seepage, however slight, from the canal. Broton v. State. 173 

See CONTBACTS; Flooding; Negligence. 
DAHS. 

Where a dam was constructed in 1805 and flash boards had been 
used thereon ever since and no claim for flooding resulting therefrom 
was made bv claimant until 1S01 tbe claim is not tenable as under 
the Revised Statutes (H 48, 52| and Laws 1830, chapter 263, and Laws 
1868, chapter 836, the State acquired a permanent easement to flood the 
land after tbe lapse of one year from the time the premises were 
flooded, Ely V. State. 65 

Kline V. State. . 83 

Smith d Powell Co. v. Stale. 87 

Appropriation of dan by State and easement to flood, see Ball v. 
State. 109 

See Flash Boardb. 
Where the State arbitrarily maintains during the entire year flash 
boards which it had been the practice to remove at the close of navi- 
gation, it is liable for the injuries occasioned thereby. Where flash 
boards had been removed usually at the close of each season of naviga- 
tion and a canal superintendent without special authority maintained 
the flash boards during the entire year, the State is liable for his acts 
under tbe rule that it is liable for the tortious acts of its agents even 
where they were done in good faith in pursuance of the general author- 
ity to act on the subject to which they related. Cw/kendall v. 
State. 143 

Dennii v. State. 143 
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When in 1680 the State coDatructed a dun at the foot of Sixth lake 
and the owners of land flooded filed a claim against the State, and an 
award was made against the State for the flooding of all lands that 
would be Sooded by a dam at the foot of said lane with a flow line ten 
and one-half feet above the apron of the dam and the State paid the 
award. Held, that the State had acquired the right to maintain a dam 
the flow line of which should not exceed ten and one-half feet above the 
apron of the dam, and that in case of floods raising the general sur- 
face. of the Uke to a higher level, the Stat« was not liable. Rowe v. 
Slate. 165 

Fitzgerald, William, v. State 314 

Johnston, Frank Riley, v. State 218 

Kenwell, Eliza E., v. State 218 

Michael, Hattie B., v. State 217 

Michael, Myron J., v. State 21T 

Norton, Eajmond, and ano. v. State 218 

Rowe, Lucien H., v. State 160 

Rowe, Lucien H., v. State 219 

Williame, John H., v. State 222 

See Flash Boabdb. 

EASEHEHXS. 

Where a dam was constructed in 18Q5 and flash boards had been used 
thereon ever since and no claim for flooding resulting therefrom was 
made until 1896 the claim is not tenable as under the Revised Statutes 
(Si 48, 52|, and Laws '830, chapter 293, Laws 1806, chapter 839, the 
State acquired a permanent easement to flood the lands within one year 
after the premises had been flooded. Kline v. State. 83 

Where a permanent easement to flood lands has been acquired under 
the statutes (Reviaed Statutes, H 48, 52, Laws 1830, chapter 2B3, Laws 
1866, chapter 836|, any claim for damages resulting from the flooding 
was not revived by Laws 1870, chapter 321, which applied only to a 
class of claims which had not been provided for previously. Kline v. 
State. 83 

Where a dam was constructed in 1865 and flash boards had been used 
thereon ever since and no claim lor flooding resulting therefrom was 
made by claimant until 1900 the claim is not tenable as under the 
Bevised Statutes (S§ 48, 52), and Laws 1830, chapter 293, and Laws 
1866, chapter 836, the State acquired a permanent easement to flood the 
lands within one year after the premises had been flooded. Smith d 
Powell Co. V. State. 87 
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Interruption in the continuity of the user of flash boards doea not 
affect the right, to an easemmt acquired under the statut«s unless the 
eircuinstance show an intention of abandonment. Smith d Potoell Co. 
T. State. 87 

Periodical cessations in the continuity of the, flooding caused by the 
erection of a dam, without intention of abandoning the right to flood or 
where the interruptions were due to the interference of others than 
the owner of the dam, does not affect the validity in any prescriptive 
rights acquired by such flooding. Halt t. Blate. 109 

The raising, in pursuance of chapter 339 of the Laws of 1893, of 
the New York t Harlem railroad structure in Park avenue, New York 
city, which was formerly on or partially below the surface of the street, 
to an elevated structure, deprived the abutting owner of property right 
in his easements of light and air, and entitled him to compensation of 
which he could not be deprived either because the structure was erect«d 
under a State statute requiring it or because access to his property was 
increased by the raising of the structure, Sander v. Blate. 1 

Where the Stat« of New York built a canal in the vicinity of the 
claimant's property years ago but abandoned this canal and constructed 
a new one, and in the construction of said new canal cut off certain 
pipes that were laid across the claimant's land from the old canal to the 
present Erie canal, and by reason of the cutting ofT of the said pipes 
the claimant's property was flooded. Held, that the State "had a right 
in the construction of the new canal to sever these pipes and that it 
was not liable for any damage that might be done thereby to the 
claimant's property and that the claim should be dismissed. Ucjntyre 
V. State. 25 

Wh$re a permanent easement to flood land has been acquired under 
the Revised Statutes |SS 48, 52), Laws 1830, chapter 293, and Laws 
1860, chapter 836, any claim for damages resulting from the flooding 
was not revived by Laws 18T0, chapter 321, which applied only to a 
class of claims which had not been provided for previously. Ely v. 
State. 05 

Interruption in the continuity of the user of flash boards does not 

affect the right to an easement acquired under the statutes unless the 

circumstances show an intention of abandonment. Ely v. State. 65 

See Access; Aib; Flooding; Lioht; Pbescmption; Statxite of 

Limitations. 

EMPLOYEES. 

Where a person was employed by the State to work on the canal 
and was injured by the handle of a pile-driver flying from the drum 
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EMPLOYEES — Continued. 

while a weight was deacendiag, the machine having been accidentall7 
thrown into gear, the State ia liahle. Baamard v. State. 160 

Where an employee of the Sfaite is directed to do certain work and 
has charge of tiie work to be done, having previousty performed similar 
work, and selects his ,own tools and appliances and directs their use, 
the State is not liable if he ia injured in the perfornmnoe of the work. 
Ruthenberg v. State. 189 

See Canal Supeeintendbwt ; Ofpicebs. 

ENABLING STATUTE, 

Where the waters of a creek carry down dirt and gravel and form 
a bar at the mouth of the creek in tiie bottom of an abandoned canal, 
and in time of heavy rain the bar so formed causes the waters of this 
creek to back up and overflow claimant's property. Seld, that the creek 
which overflowed being no part of the canal system of the State, 
without an enabling act the Court of Claims had no jurisdictiou of the 
claim. Freer y. State. 9 

By section 264 of the Code of Civil Procedure the Court of Claims 
haa juriadiction to hear a private claim against the State, but it is like- 
wise true that the sovereign power cannot be sued without ita consent. 
No such consent is shown or pleaded in this claim. No claim in behalf 
of a citizen can be maintained against the State for injuries occasioned 
by the negligence or misfeasance of its agent except when it has by 
legislative enactment assumed such liability. That no enabling act 
having been passed by the Legislature conferring jurisdiction upon this 
court to bear and determine the claim of the claimant, the court has 
no jurisdiction to hear the same. Dimmock v. Slate. 23 

Where a canal haa been abandoned by the State and damages are 
occasioned by the use or nonuse which the State makes of the property 
the claimant must point to some statute wherein the State has con- 
sented to assume a liability for its acts. Hughson v. State. 3T 

The consent of the State to have its liability determined must be 
obtained before it can be sued. Quayle v. State. 44 

ENCBOACEHENTS. 

Tiie State may replace an old bridge by a new one of different pattern 
without liability for damages but in so doing cannot encroach upon 
private property with its new construction without subjecting itself 
to liability for damages. S. F. Hes» <t Go. v. State. 41 

EHIE CAKAL. 

A claim for damages for seepage from the canal cannot be dismissed 
although it is evident that the wet condition of the premises ia due 
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ERIE CANAL — Continued. 

to other causes, where it appears from the evidenee that there is some 

seepage however alight from the canal. Broion v. State. 113 

Where the State negligentlj allows water to escape through the banks 
of the canal so as to injure adjacent property it is liable for the dam- 
ages occasioned. The State is liable for the damages occasioned bj 
the escape of water from the canal through the negligent maintenance 
of the walls of the canal even though the damages arise in the course 
of the excavation of property near the canal for the purpose of build- 
ing and even though a part of the excavation is on land filled in which 
formerly formed a part of the canal basin. Duffy v. State. 182 
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EYISEHCE. 

The evidence of damages is to guide and not to coatrol the court in 
arriTtiig at its award, and nliere witnesses on the part of the owner 
testify that certain wat«r power is worth (34,000 and witnesses on 
behalf of the State t«stitf that it is worth nothing, the court may 
make such an award between these estimates aa it may deem proper, 
flail V. Stale. 109 

EZCAVATIOirS. 

No recovery against the 5tat« for injuries received bj falling into 
excavation left in temporary road by barge canal eontractor. Coolidge 
V. State. 200 

EXCHANGE STKEET BRIDGE, ROCHESTER. 

Personal tnjuries resulting during repairs to Exchange street bridge 
in Rochester. Spencer v. State. 114 

Recovery for SfCmages resulting to adjacent property from erection 
of new lift bridge at Exchange street in Rocheet«r. B. F. Heat d Co. y. 
State. 41 



EXTRAS. 

State of facta which do not warrant recovery for extras nnder good 
roada contract. Bttrgard Y. Btate. 27 

See CosTEACTB; Good Hoads. 

FEEDERS. 

Where the State oonstructs a feeder utilizing a, creek for a portion 
of the way as a part of the feeder and connects three separate water- 
sheds, negligently permits gates at the head of the feeder to become 
out of repair so as to allow water to escape through or under them, 
and allows the banks of the feeder to become dcpreesed in places and 
out of repair, it is liable for damages occasioned by flooding, due to its 
own negligent acts. Oslrander, J. li., v. State, 175 

Oatrander, Charles, v. State. 72 

Acer V. State. 72 

Post V. state. _ 72 

See Cbeees; Oak Obchabd Cbbek; Oak Obohabd Fkedbb. 

FLASH BOARDS. 

Interruption in the continuity ol the user of flaab boards does not 
affect the right to an easement acquired under the statutes luiless the 
circumstances show an intention of abandonment. Eljf V. State. 6S 

Smith £ Powell Co. v. State. 87 
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FLASH BOARDS — Gontmued. 

The State however Is liable where without authority ito officers or 
employees temporarily maintain flash boardB beyond the height to 
which they were authorized to raise them. Kline t. State. 33 

Where the State arbitrarily maintains duri:^ the entire year flash 
boards which it had been the practise to remove at the close of navi- 
gation, it is 1iabl« for the injuries occasioned thereby.. Where flash 
boards had been removed usually at the close of each season of navi- 
gation and a canal superintendent without special authority maintained 
tbe flash boards during the entire year, the Stat« is liable for his 
acts under the rule that it is liable for the tortious acts of its agentf 
even where they were done in good faith in pursuance of the general 
authority to act on the subject to which they related, Cuykendalt v. 
State. 143 

Dennis v. State. 143 

Bee Dams. 

FLOODING. 

Where the State of New Yorit built a canal in the vicinity of the 
claimant's property years ago but abandoned this canal and constructed 
a new one, and in the construction of said new canal cut off certain 
pipes that were laid across the claimant's land from the old canal to 
the present Erie canal, and by reason of the cutting (^ of the said 
pipes the claimant's property was flooded. Held, that the State had a 
right in the construction of the new canal to sever these pipes and 
that it was not liable for any damage that might be done thereby to 
the claimant's property and that the claim should be dianuBsed. 
Mclntyre v. State. 25 

Freer v. State. 

Where a permanent easem^tt ' to flood land baa been acquired under 
the Revised Statutes (SB 48, 52}, Laws 1830, chapter 293, and Laws 
1866, chapter 836, any claim for damages resulting from the flooding 
wap not revived by Laws 1870, chapter 321, which applied only to a 
class of claims which had not been provided for previously. Ely v. 
State. 65 

Eecovery for flooding by an authorized placing of flash l>oards on a 
dam, see Kline v. State. 83 

Wlere a permanent easement to flood lands has been acquired under 
the Revised Statutes (SS 48, 62), Laws 1830, chapter 293, and Laws 
1866, chapter 838, any claim for damages resulting from the flooding 
was not revived by Laws 1870, chapter 321, which applied only to a 
class of claims which had not been provided for previously. Smith d 
Powell Co. V. State. 87 
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FLOODING — Continued. 

Periodical cessations in the continuity' of the flooding caused by the 
erection of a dam, without intention of abandoning the right to flood or 
where the interruptions were due to the interference of others than 
the owner of the dam, doee not affect the validity in anj prescriptiTe 
rights acquired by such flooding. Hall v. Slate. 109 

Easement to flood, see Ball v. Stale. 106 

Where the State constructs a feeder utilizing a creek for a portion of 

the way as a part of the feeder and connects three separate watersheds. 

negligently permits gates at the head of the feeder to become out of 

repair so aa to allow water to escape through or under them, and allows 

the banks of the feeder to became depressed in places and out of repair, 

it is liable for damages occaeioned by flooding due to its negligent acts. 

Ostrander, J. N., v. State. 175 

Ostrander, Charles, t. State. 72 

Acer V. State. 72 

Past V. State. 72 

^Vhere the State without legal right turns water upon the land of 
another causing all the damages and subsequently other water from 
natural sources mingles with those of the State, the State must re- 
spond for all of the damages as the sole source of damage. Where 
all the damage to land occurs from natural causes resulting from 
the oyerflow of a creek the State is not liable tor any damage though 
without legal right it mingles with the flood surplus water from the 
canal. Where part of the damages resulting from flooding are 
occasioned by water which the State without legal right turns upon 
the land of another and part are due to the natural overflow of a 
creek, the State is liable only for such portion of the diimages as it 
actually occasions. 

Carhart v. State, 129 

Lasher v. State. 128 

Cook V, State. 128 

When in 1880 the State constructed a dam at the foot of Sixth lake 
and the owners of land flooded filed a claim against the State, and an 
award was made against the State for the flooding of all lands that 
would be flooded by a dam at the foot of said lake with a flow line ten 
and one-half feet above the apron of the dam and the State paid the 
award. Held, that the State had acquired the right to maintain a dam 
the flow line of which should not exceed ten and one-half feet above the 
apron of the dam. And that in case of floods raising the general sur- 
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FLOODING — Continued. 

f&ea of the lake to a higher level, the State was not liable. Rov>e v. 

Btate. 166 

Bee Butternut Cbox ; Chittbbabqo Ceeek ; Cheeks ; Glen 

Cbeek; Neqliqence: Oak Obchabd Cbbbe; Oak Obchabo 

Feedex ; Limestone Cbeee ; Tonawanda Cbeek ; Whithbt 

GLENN CKEEE. 

No recovery for flooding because not connected with canal syBtem. 
Freer v. State. » 

See Cheeks; Flooding; Neouqence. 

GOOD ROADS. 

CUim for extras under good roads contract disallowed. Burgard v. 

j8(<Ke. 27 

Bee Additional Matkeial; Additional Wobk; Contkacts; 

EXTBAS. 

HIGHWAYS. 

The raising, in pursuance of chapter 339 of the Laws of 1893, of the 
New York & Harlem railroad structure in Park avenue, New York city, 
which was formerly on or partially below the surface of the street, to 
an elevated structure, deprived the abutting owner of property right 
in his easements of light and air, and entitled him to compensation of 
which he could not be deprived either because the structure was erected 
under a State statute requiring it or because aecess to his property waa 
increased by the raising of the structure. Sander v. State. I 

The premises of the claimant are situated on the corner of Broad 
street and Seventh street in the village of Waterford. The State, pur- 
suant to chapter 147 of the Laws of 1303, known as the Barge Canal 
Act, constructed a canal across Seventh street some distance from the 
premises of the claimant. Claimant insists that he is entitled to com- 
pensation on account of his property being less aiicessibte and that the 
construction of the canal across Seventh street constituted a taking of 
property within the Constitution. Held, that the claimant could not 
recover.' Vogel ¥. State. 151 

The State is not liable for the negligence of a contractor on the barge 

canal where he had left unguarded an excavation near a temporary road 

used by the public into which excavation claimant's team was driven. 

Coolidge v. Slate. 200 

See Good Roads; Neqlirence; Excavations. 

JUDICIAL TRIBUNAL. 

Statute of limitations against a claim does not run where there is 
no tribunal in which to hear it. County of Monroe v. State. 34 

See JUHISDICTION ; TRIBUNAL. 
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JURISDICTION. 

Where the waters of. a creek c&rty down dirt and gravel and form 
a bar at the mouth of the creek in the bottom of an abandoned canal, 
and in time of heavy rain the bar bo formed causes the waters of this 
creek to back up and overflow claimant's property. Held, that the creek 
which overflowed being no part of the canal system of the State, that 
without an enabling act the Court of Claims had no jurisdiction of the 
claim. Freer V. State. 9 

By section 264 of the Code of Civil Procedure the Court of Claims 
has jurisdiction to hear a private claim against the State, but it is like- 
wise true that the sovereign p«wer cannot be sued without its consent. 
No such consent is shown or pleaded in this claim. No claim in behalf 
of a citizen can be maintained against the State for injuries occasioned 
by the negligence or misfeasance of its agent except when it has by 
legislative enactment assumed such liability. That no enabling act 
having been passed by the Legislature conferring jurisdiction upon this 
court to hear and determine the claim of the claimant, the court has no 
jurisdiction to hear the same. Ditnmook y. State. 23 

A claim against the State cannot be barred by lapse of time so long 
as there was no tribunal in existence with authority to adjudicate upon 
it. The State could not be sued unless it created a tribunal to hear and 
determine such claim as the one at bar. By chapter 163 of Iaws of 
1904, passed March 2S, 1904, the Legislature conferred upon the Court 
of Claims jurisdiction to hear, audit, and determine such claims and 
render judgment thereon notwithstanding the lapse of time since tbs 
accruing of said claim, provided any claim thereunder shall be filed with 
the Court of Claims within six months after the passage of the act. 
This claim was filed September M, 1904. The Statute of Limitations 
has no application here and the claimant is entitled to recover. County 
of Monroe v. State. 34 

Where a caiia,l has been abandoned by the State and damages ar« 
occasioned by the use or nonuse which the State makes of the property, 
the claimant must point to Some statute wherein the State has con- 
sented to assume a liability for its acts. Bugkson v. State. 37 

The consent of the State to have its liability determined must be 
obtained before it can be sued. Quayle v. State. 44 

In order t^ authorize the consideration of a claim upon its merits 
by the Court of Claims it must appear not only that the court has had 
jurisdiction conferred upon it but that the State has consented to have 
its liability determined. Qttagle v. State. 44 
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JV-SISDICTION — Continued. 

Where contracts for State printing have been made and the Stata 
has not authorized the submiseion of its liability under eucb contracts 
to tbe Court of Claims, auch consent will not be implied from the lan- 
guage of the Code of Civil Procedure conferring jurisdiction upon the 
court. Quayle v. State. 44 

The Court ot Claims has no jurisdiction of a claim for services as 
counsel to the committee on privileges and elections of the AHsemblj' 
where the State has not consented t^} have its liahilitj determined by 
the court, Hitaahaum v. State. 147 

Where a claim is made for an unpaid balance for work and labor per- 
formed under a contract with the Stat« and for unliquidated damages 
for extra worli and labor performed occasioned by an alleged change in 
the plans and speciGcations, the claim must be dismisBed an the ground 
of want of jurisdiction. FU:e v. State, US 

Note.— Jurisdiction of the Court of Claims was enlarged by Laws of 
1808, chapter 619. 

See CoNsiMT; Judiciai. TKiBUtiiL. 

LEAKAGE. 

Where the State abandons a canal and adjoining owners obstruct the 
pasage of water draining into it so as to cause the water to accumulate 
and percolate upon adjacent lands, a claim for damages ahoultl be dis- 
missed upon the merits where drainage ditches upon the lands alleged 
to be damaged were allowed to become filled up. Hughton v: State. 



A claim foi damages for seepage from the canal cannot be dismissed 
although it is evident that the wet condition of the premises is due to 
other causes, where it appears from the evidence that there is some 
seepage, however slight, from the canal. Brown v. State. 173 

Where the State negligently allows water to escape through the banks 
of the canal so as to injure adjacent property it is liable for tbe dam- 
ages occasioned. The State is liable for the damages occasioned by the 
escape of water from tbe canal through the negligent maintenance of the 
walls of the canal, even though the damages arise in the course of the 
excavation of property near tbe canal for the purpose of building and 
even though a part of the excavation is on land filled in whicTi tormerly 
formed a part of a canal basin. Duffy v. State. 1S2 

See BiACK RiVEB Canal; Catuga and Seneca Canai.; Champlain 
Cahai.; Chemung Canal; Erie Canal; Cbweqo Canal. 
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LEAKAGE — Continued. 

Eiie Canal: A. P*g-.. 
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Smith, George W., v. State 220 
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Smith, John L„ v. State 220 

Snedeker, Perron, v. State 220 

Snyder, Jacob, v. State 220 

Snyder, John Peter, v. State 220 

Sohn, George, v. State 220 



.dbyGoogle 



INDEX. 263 

LEAKAGE — Continued. 

Erie Canal — Continued. Pnge. 

SouUr, 0«»rge, and ano., v. State 220 

Spencer, Samuel, v. State 220 

Spencer, Stephen, v. State 220 

Spencer, Stephen, v. State 220 

Sprague, Harvey E., t. State 220 

Statin, Abram B., et a1., v. State ^20 

Starin, Abram B., et al., v. State 220 

Starin, Abram B., et al., v. State 220 

Steadman, Elisha, v. State 220 

Stearns, William G., and ano., v. State 220 

Steele, William H. H., v. State 220 

SterliDg, Frank, v. SUto 220 

Sticht, John H., V. State 220 

Sticht, John H., v. State " 220 

Still, Sumner S., t. State 220 

Stteeter, Cieorge, v. State 220 

Suiter, George, t. State 220 

Sullivan, Lavrrence, v. State 220 

Soiridge, James, v. State 220 

Taber, Fred S., executor, v. State 221 

Taber, Fred 8., eieeutor, v. State 221 

Taber, Fred S., executor, v. State 221 

Taffner, John, v. State 221 

Tallman, John E. W., v. State 221 

Taakey, Charles, v. State 221 

Taylor, Charles L., v. State 221 

Tegg, William, v. State 221 

Thomas, Benjamin F., and ano., v. State 221 

Thomas, Nicholas, v. State 221 

Thompson, Edward, v. State 221 

Thurston, Frank A., v. State 221 

Tompkins, Elizabeth, v. State 221 

Trustees of the Diocese of Albany, The, v. State 221 

Tucker, Catherine E., v. State 221 



Uhrlaw, Ernestine, v. State 221 

Underwood, Anna, v. State 221 

Union and Advertiser Co., v. State 221 



Van Alstyne, Darwin, v. State 221 

Van Dusen, William H., v. State 221 

Van Schaick, Sarah J., and ano,, v. State 221 
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Erie Canal — Continued. 

W. Pa«e, 

Walling, Dorcaa HL, v. State 221 

Walrath, Theodore, v. State 22i 

Walrath, Theodore, v. State 2ai 

Ware, Harrey C, v. State 221 

Warner, George, v. State 221 

Watkins, John S., v. State 221 

Way, Robert, v. SUte 221 

Weber, Charles, v. State 221 

Wegner, Oscar, v. State 221 

AVhalen, Mary, t. State 222 

Wheeler, Charles H., v. State 222 

Wheeler, Charlea H., r. State 222 

Wheeler, Un. Lois, t. State 222 

White, Edward, v. Stat* 222 

Whitney, Albert E., V. State 222 

Wiemeire, George H., t. State 222 

Wiemeire, John H., y. State 222 

Wildej, Thomaa M., v. State 222 

Williams, Eli A., v. State 222 

Willsej, Herrick B„ v. State 222 

Winn, Hattie J„ and ano., v. State 222 

Wood, William S., v. State 222 

Woodward, Elizabeth, and ano., t. State , 222 

Woolford, William H., and ano., y. State 222 

Z. 

Zimmerir, Rosina, v. State 222 

Zuegelder, Joaeph M., v. State 222 

Oiwego Canal: 

Adams, George D., v. State 211 

Baker, Richard, ». State 211 

BetU, Clara P., and ano. v. State 212 

Chubb, Josiah, t. State 218 

ChiAb, Josiah, t. State 218 

Ely, G^eorge Burke, t. State 65 

Jackion, Sarah A. E., adm., v. State 216 

Kennedy, Joseph P., v. State 216 

Smith ft Powell Co. v. State 87 

Whiteomb, Frank J., t. State 222 

WhitcMnb, Frank J., v. State 222 

Cbamplain Canal: 

Bet«on, William, v. State 212 

BriggB, Charles L., v. St«te 212 
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Burke, Maij, t. State 212 

Cary, Thomas H., and ano. v. State 21Z 

C*ry, Thomas H., and ano, v. State 212 

Daly, Patrick B., t. State 213 

DaTisoti, Robert, v. State 213 

Dibble, Horace H., v. Stato 213 

Fitzpatrick, Catherine, v. State 214 

. Fuller, Clement, t. State 314 

Gallagher, Mary A., v. State 216 

Gallagher, Mary A., v. State 216 

George, Arthur F., v. State 216 

Griffin, Emma, v. Stat« 215 

Hanrahan, John, v. State 215 

Harris, Mario. A., v. State 215 

Henry, George, v. iSUte 216 

Hilton, Jennie, v. State 218 

Linendoll, Antoinette, v. State 217 

Linendoll, Antoinette, v. SUte 217 

Miller, Kelson Jerome, v. State 218 

Miller, Nelson Jerome, v. State 218 

Paris, Jeesie, T, State 218 

Slavin, James, r. State 220 

Taylor, William, r. State 221 

Wegner, Oscar, v. State 221 

Weller, Leonard P., adm., v. State 222 

Weller, Lois P., and ano. v. State 221 

Weller, Lois P., and ano. v. State 221 

West, Elmer J., t. State 222 

West, Elmer J., t. State 282 

West, Elmer J., v. State 222 

White, CharleaH., T. State 222 

White, Charles H., t. State 222 

Cayuga and Seneca Canal: 

Gay, Grace M., v. State 216 

Graham, Charles F., v. State 215 

Mapea, Clurles, v. State 217 

Mapes, Amanda, v. igtate 217 

Hogan, Thomas, et al. v. State 217 

Black Rivet Canal: 

Macomber, Jay, v. State 217 

Paddock, Willard, v. State 218 

Ragan, Jay S., v, Stat« 21B 
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LETTERS PATENT. 
Wheeler, William, t. SUta 222 

UTC BRIDGES. 

PersMutl injuries in connection with lift bridges. Bristol v. Stale 

(West Main Street Bridge, Syracuse). 14 

Gillette v. State (West Main Street Bridge, Rochester). 20 

Scanlon v. State {SaJina Street Bridge, Syracuse). 124 

Ten Eyck v. State (Catherine Street Bridge, Syracuse). 149 

Heard v. State (Chapel Street Bridge, Lockport). 205 

Damages and encroachment in connection with construction of new 

lift bridge at Exchange street bridge, Rochester. S. F. Heaa d Co. v. 

State. 41 

See Chapel Stbebt Bbdxje, Lockport; Excbasoe Stheet Bbidqe, 

KocHEsTEB; Neguoesce: Sjjjna Street Bbidoe, Sykacuse; 

AVest Main Street Briimje, Rochester; West Main Street 

Bridge, Syracuse. 

LIGHT. 

EaBemeut of light as a property right under the State Constitution. 
Bander v. State. 1 

Where the Stat« oonstructa an abutment of a bridge in a public 
highway beyond the blue line in such a way as to interfere with the 
light of adjacent property and with ingress and egress and so as to 
cause dust and other like material to be btovm upon claimant's prem- 
ises, it is liable for the damages occasioned thereby. S. F. BtM A Co. 
V. State. 41 

LIMESTONE CREEK. 

Damages resulting from flooding of Limestone creek due to discharge 
ing surplus water from the Erie canal into it. Carhart v. Stole. 128 

MAIN STREET BRIDGE. 

'Personal injuries at Main street bridge in Rochester. Gillelte v. 
Siote. 20 

MEASURE OF DAMAGES. 

The State must respond in damages where it negligently turns water 
upon the land of another which water would not naturally without 
the intervention of the State Snd its way there and thereby causes 
damage, but where the State turns water upon tlie land of another, 
which land was flooded and damaged previously from natural causes, the 
State is not liable where all ot the damages were occasioned before the 
State's trespass even though without legal right it mingles the surplus 
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MEASURE OF DAMAGES — Continued. 

water from the canal with the flood water. Where the State negligently 

turns watOT from a feeder upon the land of another where it ming-lea 

with flood waters from a ereek and together causes damages, the State 

ia not liable for all of the damages occasioned but only for such portion 

as it actually caused. Ottrander, J. A'., v. Stale. 175 

Oatrander, Charles, v. StaU. 72 

deer T. Slate. _ 72 

Poal V. Slate. ' 72 

Where the Stat« without legal right turns water upon the lajid of 
another causing all the damages and eubsequently other water from 
itatural sources mingles with those of th« State, the Slate must re- 
spond for all of the damages as the sole source of damage. Where alt 
the damage to land occurs from natural causes resulting from the over- 
flow of a creek the State is noit liable for any damage though without 
1^:al right it mingles with the flood surplus water from the canal. 
Where part of the damages resulting from flooding are occasioned by 
water which the State without legal right turns upon the land of 
another and part are due to the natural overflow of a creek, the State 
is liable only for such portion of the damages as it actually occasions. 
Garhart v. State. 128 

Cook V. Stale. 128 

Lasher v. State. 128 

MAVIGATiON. 

Bullard, Charles E., v. State 212 

■Stiles, David, v. State 220 

Wilson, ArchUB C, v. State 222 

Willson, William J., v. State 222 

HE6LIGEHCE. 

Where it appeared that the claimant, a boy of eight years of age 
and upwards, stood delil)erately at the end of a lift bridge and placed 
his foot upon the flagstone on which the iron girders would descend 
when the bridge was lowered, and the descent of the bridge when 
lowered was not rapid but required thirty seconds te descend eleven 
. feet; that the descent would have attracted the notice of any person 
standing near it whoee attention was not otherwise engaged; that claim- 
ant failed te take that prudence and care which even a child of that 
age ought to have done; that the descent was slow enough so that if he 
had noticed the girder even when it was descending to the height of 
his head or ehoulders there was plenty of time to have removed himself 
from the place of nlanger. Held, that claimant was guilty of contribu- 
tory negligence and is not entitled to recover for the injury received 
because of such contributory negligenoe on his part. Bristol v. State. 

14 
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HEGLIGEHCE — Continued. 

Wlhere an nnployee ot the St&t« in charge of a lift bridge over th« 
Erie canal gave warning to claimant intending to oroSB the bridge that 
it waa about to be raised by giving the warning signal and also the 
danger signal by swinging his lamp and notwithstanding the warn- 
ing the claimant, who was riding a bicycle, came upon the bridge, 
and after he was on said bridge was again warned to stay on as he 
had not time to crosa before it would be raised, but kept on and 
rode to the other end of the bridge and was thrown to the pave- 
ment below and injured. Held, the employees of the State in charge of 
the bridge were not negligent in operating the same and that claimant, 
in attempting to cross the bridge after the warning signals had been 
giv«n and after the bridge tender had warned him not to proceed 
further, was guilty of contributory negligence and cannot recover. 
CHUette v. State. 20 

The State must respond in damages where it negligently turns wator 
upon tlie land of another which water without the intervention of 
the State would not find its way there naturally and thereby causes 
damage, but where the State turns water upon the land of another, 
which land was flooded and damaged previously from natural caneee, 
th« State is not liahle where all of the damages were occasioned before 
the State's trespass, even though without l<^al right it mingles the 
surplus water from the canal with the flood water. If the State 
n^Iigently turns water from a feeder upon the land of another where 
it mingles with flood waters from a creek and the combined waters 
cause damages the State is not liable for all of the damages oocasioned 
but only for such portion as it actually causes. OstroTider, J. N., v. 
Btate. 175 

Oitrander, Charles, v. State. 72 

Acer v. State. 72 

Post V. state. 72 

Where the State constructs a feeder utilizing a creek for a portion of 
the way as a, part of the feeder and connects three separate watersheds, 
negligently permits gates at the head of the feeder to become out of 
repair so as to allow water to escaipe through or under them, and allows 
the banks of the feeder to become depressed in places and out of repair, 
it is liable for damages occasioned by flooding, due to its own negligent 
acts. Oatrander, J. N., v. State. 175 

Where the State constructs a feeder utilizing a creek for a portion of 
the way as a part of the feeder and connects three separate watersheds, 
n^ligently permits gates at the head of the feeder to become ont of 
repair so as to allow water to escape through or under them, and allows 
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NEGLIGENCE — Continued. 

the banks of the feeder to become depressed in pliices and out of repair, 

it ia liable for danuges occaaioned b; flooding due to its negligent acta. 

OstTOnder, Charles, v. Btale. 72 

Acer V. State. 72 

Post V. state. 72 

Negligence in diacharging surplus water of camU into creek and 

flooding land thereby, see Carhart v. State. 128 

Lather y. State. 128 

Cook V. State. 128 

Where a bridge tender with the acquiescence of the foreman of repairs 
aids him in removing old ptank from a bridge elevated for purposes 
of repair and throws a, plank upon one lawful); upon the highway, the 
State is liable although he was a volunteer in assisting in making the 
repairs. Spencer v. State. 114" 

The State is not liable for the injuries received by a perscm who 
uses the towpath for the purpose of visiting the captain of a boat 
and in so doing falls into an opening underneath a lift bridge, where 
the opening was used in connection with the operation of the bridge, 
was necessary for that purpose, was located eome distance from the 
traveled part of the towpath, and apparently neoesaarily exposed whea 
the bridge was raised. (Scanlon v. State. 124 

Where a child six years of age was injured, while attempting to get 
Hpon a lift bridge which was being lowered, by having his foot caught 
between the roadway and the bridge the State is chargeable with negli- 
gence, the flagman being absent at the time and the child being of such 
tender years as not to be chargeable with contributory n(^Iigeoce, and 
no negligence being attributable to the parents of the child. Ten Eyck 
V. State. 149 

Where the State constructed a bridge over the canal which was 
abandoned except for drainage purposes by the State and did not pro- 
vide a railing, which resulted in the claimant walking off the bridge 
Into the canal without any negligence on her part, the State is liable. 
Tan Alstyne y. State. 157 

Where a person was employed by the State to work on the canal 
and was injured by the handle of a pile-driver flying from the drum 
while a weight was descending, the machine having been accidentally 
thrown into gear Held, that the State was liable. Hazzard v. 
State 160 
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HEGLfGENCE — Continued. 

Where th« State negligently allows water to eacape through the 
banks of tha canai so as to injure adjaoent property it is liable for 
the damagee occasioDed. The StBt« is liable for the damagee ooca- 
sioned l^ the escape of water from the canal through the negligent 
maintenance of the walls of the canal, even though the (bunages arise 
in the course of the excavation of property near the canal {or the pur- 
pose of building and even though a part of the excavation is on land 
filled in which formerly formed a part of a canal t>a»in. Duffy v. Slate, 

182 

Where an employee of the State ie directed to do certain work anJ 
has charge of the work to be done, having previously performed similar 
work and selects his own tools and appliances and directs their use, 
the State is not liable if he is injured in the performance of the work. 
Buthenberg v. State. 189 

The State is not liable for the negligence of a contractor on the barge 
canal where he had left unguarded an excavation near a temporary 
road used by the public into which excavation claimant's team was 
driven. Coolidge v. State. 20W 

When a person who is riding in a carriage driven by another who 
drives the horse upon a lift bridge and the horse and carriage are 
thrown backward ofT the bridge and the person is injured, such person 
cannot recover agnin't the State where it is shown that the customary 
warning signals were given before the bridge was raised, and while the 
carriage was upon ihe street approaching the bridge. The officers of 
the State had performed their duty in giving the signals and the State 
was not guilty of negligence. Beard v. State. 205 

Burgess, John Martin, by guardian, v. Stat« 212 

Dougall, George M., v. State 214 

Grimshaw, Isabella L., and ano, y. State 215 

Martin, Carrie I., v. State 2!7 

Martin, Thomas, v. State. 217 

Quackenbush, Anna, adm., v. State 219 

Van Alstyne, Jessie M., v. State 15T 

OAK ORCHARD CSEEE. 

Where the State constructs a feeder utilizing a creek for a portion of 
the way as a part of the feeder and connects three separate watersheds, 
negligently permits gates at the head of the feeder to become out of 
repair so as to allow water to escape through or under them, and allows 
the banks of the feeder to become depressed in places and out of repair. 
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OAK ORCHARD CREEK — Continued. 

it is liable for doioages occasioned by flooding, due to its own negligent 

act*. Oetraiider, J, N., v. Blate. 176 

OHrander, Charltg, v. State. 72 

Acer ¥. State. 72 

Post T. State. 72 

8ee Cbeeks ; I^bdbrs ; Oak Okchakd Feedeb. 

OAK ORCHARD FEEDER. 
Recovery for negligence in maintainiog Oak Orchard feeder. 

Ostraruier, J. N., v. State. 176 

Ottrander, Charles, T. State. 72 

Acer V. State. 72 

Post V. State. 72 

See Cbeeks ; Feeders ; Oak Obchabd Cbeee. 

OFFICERS. 

A aubordinat« officer of the State bas no power or authority to vary 
or extend a written contract made between the State and a claimant. 
A local agent, architect, or division engineer ia such a sitbordinate 
officer and has no power to vary a contract so as to bind the State. 
Where additional work or better material than the contract requires is 
ordered by a subordinate ofBeer, compliance of a contractor must be 
regarded as voluntary service even though the State acquires the benefit 
by the change. Where one deals with a public officer he is bound to take 
notice of the scope and limitation of his authority. Burgard v. State. 

27 

The State, however, is liable where without authority its officers or 
employees temporarily maintain flash boards beyond the height to which 
they were anthorijsd to raise them. Kline v. State. 83 

gee Canal Supebiwtfndent. 

OSWEGO CANAL. 

A claim for damages for seepage from the canal cannot be dismissed 
although it ia evident that the wet condition of the premises is due to 
other causes, where it appears from the evidence that there ia some 
seepage, however slight, from the canal. Brown v. State. 173 

Where the State negligently allows water to escape through the banks 
of the canal so as to injure adjacent property it is liable for the dam- 
ages occasioned. The State is liable for the damages occasioned by the 
escape of water from the canal through the negligent maintenance of 
the walls of the canal, even though the damages arise in the course of 
the excavation of property near the canal for the purpose of building, 
and even though a part of the excavation is on land filled in which 
formerly formed a part of the canal basin. Duffy v. State. 182 
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OSWXGO CANAL — Continued. 

Leakage: Page. 

Adama, George D., t. State 211 

Baker, Richard, v. State 2U 

BettB, Clara P., and ano., v. State 212 

Chubb, JoBiah, v. State 213 

Chubb, JoHiah, t. State 213 

Ely, George Burke, v. State 85 

Jackson, Sarah A. E., Adm., v. State 216 

Kennedy, Joseph P., v. State 216 

Smith & Powell Co. v. State 87 

Whitcomb, Frank J., v. Btete 222 

Whitoorab, Frank J., v. SUte 222 

■'.Ifetlisence: 

Martin, Carrie I., t. State 21T 

Martin, Thomas, v. Stete 217 

OVERFLOW. 



PARK AVENUE IHPBOVEHENT. 

The raising, in pursuance of chapter 339 of the Laws of 1893, of the 
New Yorli & Harlem railroad structure in Park avenue, New York city, 
which was formerly on or partially below the surface of the street, to 
an elevated structure, deprived the abutting owner of property right in 
bis easements of light and air, and entitled him to compensation of 
which he could not be deprived either because the structure was eVected 
under a Stete statute requiring it or because access te hfs property was 
increased by the raising of the structure. Sander v. State. 1 

Burell, Alice I., v. Stete 212 

Kittel, Mathilde G., exec, v. Stete 216 

Weissmann, Adelgunde, v. Stete 221 

PESHANENT APPROPRIATIONS. 
Barge Canal: 

Alexander, Michael J., v. Stete 211 

Allen, Theodore D., v. State 211 

Bannkratz, William, v. State 211 

Bassett, Francis M., v. Stete 211 

Bennett, Lewis M., v. State 212 

Brayman, Anna Maria, v. Stete 212 

Burchard, Mary W., v. Stete 212 

Chase, Alice H., t. State 213 

Davis, William C, y. Stete 213 
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PERMANENT APPBOPRIATIOHS — Continued. 

Barge Canal — Contiaued. Pnge. 

Evers, Barah R., v. State 214 

Gale, Jennie E., v. State 215 

Maerea, William, v. State 217 

Osborn, Estelle May, Adm., v. State 218 

Payne, George W., v. State 219 

Payne, George W., and ano. y. State 219 

Eapp, William G., and ano. v. State 219 

K«eners, Joseph F., v. State 219 

.Reinagel, Thomas, and ano. r. State 219 

Richardson, Anna, v. State 219 

Richardson, Edward J., v. State 219 

Scheuerman, Clara, y. State 220 

Spencer, H. A., v. State 220 

Sperry, Fanny M., v. State 220 

Sterenson, William D., v. State ". 220 

Tosh, Henry, v. State 221 

Wilde, John D., v. State ,222 

Adirondack Park: 

Meagher, Michael C, v. State 217 

PERSONAL INJURY. 

Hee Neo LICENCE. 

PILE-DRIVER. 

Where a person was employed by the State to work on the canal and 
was injured by the handle of a pile-driver flying from the drum while a 
weight was descending, the machine having i>een accidentally thrown 
into gear, the State is liable. Hazzard v. State, 160 

PIPES. 

Right to maintain a pipe connection with a canal. Mclntyre v. State. 

25 

POWERS. 

The State may replace an old bridge by a new one of different pattern 
without liability for damages, but in so doing cannot encroach upon 
private property with its new construction without subjecting itself to 
liability for damages. S. F. Hess d Co. v. State. 41 

The State, however, ia liable where without authority its officera or 
employees temporarily maintain flash boards beyond tbe height to which 
tbey were authorized to raise them. Kline v. Btate. S3 

Where the Statut« of Limitations has not run against a claim for 
damages due to flooding resulting from the erection of a dam or the 
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POWERS — Continued. 

placing of flash boarda thereon (Revised Statutes, SS 48, 52, Laws 1830, 
chapter 293, Laws ISflfl, chapter 836), and the State arbitrarily main- 
tains during the entire year flash boards which it bad been the practice 
to remove at the close of navigation, it is liable for the injuries occa- 
Hioned thereby. Where flash boards had been removed usually at the 
close of each season of navigation and a canal superintendent without 
special authority maintained the flash boards during the entire year, the 
State is liable under the rule that it is liable for the torfioua acts of 
its agents even where they were done in good faith in pursuance of the 
general authority to act on the subject to which they related. Cuyken- 
dall V. State. 143 

Dennis v. State. 143 

See Oppicbbs. 

PRESCRIPTION 

\\ here a dam was constructed in IBtiS and flash boards had been used 
thereon e^er since and no claim for flooding resulting therefrom was 
made by claimant until 1901 the claim is not tenable as under the Re 
vised Statutes ||| 4R 52) and Laws 1830 chapter 293 and Laws 1866 
chapter 836 the State acquired a perminent eaiement to flood the land 
witbm one >ear after the premiiea had beenHooded Ely v State 65 

Interruption in the contmuitv of the user of flash boards does not af 
feet the right to an easement acquired under the statutes unless the 
circumstances show an intention of abandonment Elt/ \ State 60 

Smtlh & Pouell Co * State 87 

^^ here a dam was conitructed in lSit5 and flash boards had been used 
thereon ever since and no claim for flooiing resulting therefrom was 
made until 1896 the claim is not tenable aa under the Revised Statutes 
(SS 48 o2) anl Law" 18t0 thaptei 293 I/i«s 18(,C chapter 830 the 
Stite aiquired a permanent easement to floed the land after the lap^e of 
one ■(Ear from the time the premisei were flooded Eletn v State S3 

Where a dam was constructed in 1865 an 1 flash boards had been used 
thereon ever since and no claim for flooding resulting therefrom was 
made bv claimant until 1900 the claim !•• not tenable a*" under the 
Revised Statutes {H 48 521 and Laws 1830 chapter 283 and Laws 
1800 chapter 836 the State acquired a permanent easement to Hood the 
land after the lapse of one year from the time that the premises were 
flooded Smith d P tcli Co 1 htate 87 

Periodical cessations in the continuity of the flooding caused by the 
erection of a dam without intention of abandoning the right to flood or 
where the interruptions were due to the interference of others than the 
owner of the dam does not affect the validity in any prescriptive rights 
acquired by such flooding Bail v ktat 109 

See Easement Statute of Limitatiohs 
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PSIHTING. 

Claim for balance on contract and for liquidated damages. Quat/le v. 
State. 44 

See State Pbihtino. 

PUBLIC OFFICESS. 
See 0FFICEB8. 

RAILING. 

Where the State constructed a bridge over the canal which was 
abandoned except for drainage purposes b; the State and did not pro- 
vide a railing, which resulted in the claimant walking off the bridge 
into the canal without any negligence on her part, the State is liable. 
Van AUtyne v. Slate. 157 

SAILSOADS. 

The raising, in pursuance of chapter 338, of the Laws of 1B93, of 
the New York 4 Harlem railroad structure. New York city, which 
was formerly on or partially below the street, to an elevated struc- 
ture, deprived the abutting owner of property right in his easements 
of light and air, and entitled him Ux compenaation of which he could 
not be deprived either because the structure was erected under a State 
statute requiring it or because a<!ces8 to his property was increased by 
the raiaing of the &tructure, Sander v. State. 1 

Burrell, Alice I., v. State 212 

Kittel, Mathilde G., exec, v. State 216 

Weissmann, Adelgunde, v. State 221 

KAIHS. 

The State must respond in damages where it negligently turns water 

upon the land of another which water would not naturally without 

the intervention of the State find its way there and thereby causes 

damage, but where the State turns water upon the land of another, 

which land was flooded and damaged previously from natural causes, 

the State is not liable where all ot the damages were occasioned before 

the State's trespass, even though without legal right it mingles the 

surplus water from the canal with the flood water. Where the State 

negligently turns water, from a feeder upon the land of another where 

it mingles with flood waters from a creek and together causes damages 

the State is not liable for all of the damages occasioned but only for 

such portion as it actually caused. Ostronder, J. N., v. State. 175 

Ontrander, Charles, v. State. 72 

Acer V. State. 72 

Post V. State. 72 
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SEAL ESTATE. 

Wliere in the sale of certain real estate belonging to the State the- 
claimant alleged that he procured a purcliaser for the land in pur- 
suance of an agreement of brokerage with the United States Iioan Com- 
miBBionera of the county of New York. Beld, that the Loan Commia- 
Bionera had no right to make such contract with the purchaser. Mayer 
V. State. 197 

REPAIRS. 

Personal injury reeulting during repairs to a bridge. Spencer v. 
Slate. 114- 

REVERSED CASES. 

iSee Cases. 

REVISED STATUTES. 

Revised Sta.tutea, part I, chapter fl, title S, sections 48, 52, construed 
in Ely V. State, p. 85; EHne v. State, p. 83; Smith <E Powell Co. v> 
Stole, p. 87. 

See Statutes. 

SALINA STREET BRIDGE. 

The State is not liable for the injuries received hy a person who- 
uses the towpath for the purpose of visiting the captain of a, boat 
and ill ao doing falls into an opening underneath a lift bridge, where 
the opening waa used in connection with the operation of the bridge, 
was necessary for that purpose, was located some distance from the- 
traveled part of the towpath, and apparently necessarily exposed when 
the bridge was raised. Scanton v. State. 124 



SIDE CUT. 

Where a side cut of a canal, although a part of the canal system, has 
become a nuisance and has come actually into disuse as a part of the- 
canal system, the State may close it as an abandoned canal without 
rendering itself liable to those who have been using the side cut. The- 
Stale Constitution, prohibiting the sale of the canals does not apply 
to a side cut which the State would have the right to close if neoessary 
as a part of its plans tor the improvement of the canals of the State. 
The State may close a side cut which forms no part of the canal 
system where it was built as a convenience to those owning property 
on either side of it and was not necessary for the navigation of the 
canals, although the Legislature assumed jurisdiction over the aide cut 
by making appropriations for its improvement. Lynch v. Stale. 122" 
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STATE PHIHXraG. 

Wher« contracts for State printing have been made and the State 
has not authorized the aubniiasion of its liability under such contracts 
to the Court of Claims, such consent will not be implied from the 
langua^ of the Code ot Civil Procedure conferring jurisdiction upon 
the court. Quayle v. State. 44 

See Pmbtina. 

STATUTE OF LIUITATIOHS. 

A claim against the Sta.te cannot be barred by lapae of time »o long 
as there wae no tribunal in existence with authority to adjudicate upon 
it. The State could not be sued unless it created a tribunal to hear 
and determine such claim aa the one at bar. By chapter 163 of the 
Laws of 1904, passed March 2S, lt>04, the Legislature conferred upon 
the Court of Claims jurisdiction to bear, audit and determine euch 
, claims and render judgment thereon notwithstanding the lapse of time 
since the accruing ot said claim, provided any claim thereunder shall 
be filed with the Court of Claims within six months after the passage 
of the act. This claim was filed September 28, 1904, The Statute of 
Limitations has no application here and the claimant is entitled to 
recover. County of Moore v. State. 34 

Where a dam was coaatructed in 1885 and flash boards had been 
used thereon ever since and no claim for flooding resulting therefrom 
was made by claimant until 1901, the claim is not tenable as under the 
Revised Statutes (jS 48, 52), and Laws 1830, chapter 203, and Laws 
1866, chapter 836, the State acquired a permanent easement to flood the 
land after the lapse, of one year from the time the premises were 
flooded. Ely v. State. 85 

Where a dam was constructed in 186S and flash boards had been 
used thereon ever since and no claim tor flooding resulting therefrom 
was made until 1S96, the claim is not tenable as under the Revised 
Statutes (gg 48, 52), and Laws 1830, chapter 293, Laws 1866, chapter 
838, the State acquired a permanent easement to flood the land after 
the lapse of one year from the time the premises were flooded. Eline v. 
Slate. 83 

Where a dam was constructed in 1865 and flash boards had been 
used thei-eon ever since and no claim for flooding resulting therefrom 
was made by claimant until 1000. the claim is not tenable as und<'r the 
Revised Statutes (H 48, 521, and Laws 1830, chapter 293, and Laws 
1888, chapter 836, the State acquired a permanent easement to flood the 
land after the lapse of one year from the time that the premises were 
flooded. Smith rf Poicell Co. v. State. 87 

See PHE8CRIPTION ; Easement. 
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STATUTES. 

The provisions of the Canal Law ( S 3T | all w ng la tos to be fll d 

by any person sustaining damages from th an 1 d n t appl; t an 

abandoned canal, like the Chemung eanal t n m ted m ng the 

canals to which the Canal Law by section mad t appl Hughs n 

V. Slalfi. 37 

Where a permanent easement to flood land h b n qu ed und 
the Kevised Statutes (|| 48, 52), Laws 1830 hapt« 93 and Law 
1666, chapter 836, any claim for damag ult ng f m th flood n 

■was not revived by Laws 1870, chapter 121 wh h appl ed nlj to a 
class of claims which hud not been pr de<] f p usl Ely 
Stale. 6 

Where a permanent easement to flood 1 ds h been a q d d 
the statutes (Revised Statutes, H 48, ) La 1831 t apt )I3 
and Laws 1866, chapter 836), any claim f d mage ult ng f m 

the flooding was not revived by Laws 1870 hapte 3 1 nh h appl d 
only to a class of claims which had not benp ddf p uly 

Kline V. State. 83 

Where a permanent easement to flood land h be n q ed d 
the Revised Statutes (U 48, 52), Laws t 1830 hapte 293 a d Law 
1866, chapt«r 336, any claim for damag It ng f m th floid ng 

was not revived by Laws 1870, chapter 321 wl 1 appl d ly t a 
class of claims which had not been prov ded f p \j '> th i£ 

PoiceU Co. V. State. 8 

Note. — -L, 1908, chap. 519, enlarges the juriadiction of the Court of 
Claims. 

See Enabling Statute. 

SURVEYS. 

Parry, Thomas, v. State 218 



TAXfeS. 

A claim against the State cannot be barred by lapse of tint« so long 
as there was no tribunal in existence with authority to adjudicate upon 
it. The State could not be sued unless it created a tribunal to bear 
and determine such claim aa the one at bar. By chapter 163 of the 
Laws of 1004, parsed March 28, 1904, the Legislature conferred upon 
the Court of Claims jurisdiction to hear, audit and det«rmine such 
claims and render judgment thereon notwithstanding the lapse of time 
since the accruing of said claim, provided any claim thereunder shall 
be filed with the Court of Claims within sii months after the passage 
of the act. This claim was filed September 28, 1904. The Statute of 
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TAXES — Continued. 

Limitations has no application here and the claimant is entitled to 

recover. County of Monroe v. State. 34 

DeUiuiare, County of, v. State. 213 

Onondaga, County of, v. State, 218 

TONAWANDA CREEK 

The State must respond in damages where it negligenth turns water 

upon tic land of another which water would not naturally without the 

interventi n of the state have f und its wav there and thereby causeB 

damage but where the state turn-i water upon the land of another 

which land was flnoded and lamaged pre*iousU fr m natural lausea 

the State is not liable where all of the damages were occati ned before 

the State 8 Irespaia e\en thnuf,h without legal njtht it mingle* surplus 

water fr m the canal with the flood witer Where the State negligently 

turns water from a feeder upon the land of anotl er where it mingles 

with flood waters from a creek and together lauaea damages the State 

IS not 1 able for all of the damages >ccasioned but onl\ for such ptr 

tion as it actually causes Ostratder J \ v Stale 1"5 

Ostrander, Charles, v. State. 72 

Acer V. State. 72 

Post V. Slate. 72 

TRIBUNAL. 

A claim against the State cannot be barred by lapae of time so long 
as there was no tribunal in existence with authority to adjudicate upon 
it. The Stat«. could not be sued unless it created a tribunal to hear 
and determine such claim aa the one at bar. By chapter 163 of the 
Laws of 1904, passed March 28, 1!)04, the Legislature conferred upon 
the Court of Claims jurisdiction to hear, audit and determine sucli 
claims and render judgment thereon notwithstanding tlie lapse of time 
since the accruing of said claim, provided any claim thereunder shall 
he Hied with the Court of Claims within six months after the passage 
of the act. This claim was filed September 28, 1904. The Statute of 
Limitations has no application here and the claimant is entitled to 
recover. County of Monroe v. State. 34 

See Jtidicial Tbibunau 

UNITED STATES LOAN COMMISSIONERS. 

Where, in the sale of certain real estate belonging to the State, the 
claimant alleged that he procured a purchaser for the land in pur- 
suance of an agreement of brokerage with the United States Loan Com- 
missioners of the county of New York. Held, that the Loan Commis- 
sioners had no right to make such contract with the purchaser. Mayer 
V. State. 197 
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VOLUNTARY SERVICE. 

Where a bridge tender with the acquiescence of the foreman of repaira 
aids him in removing old plank from a bridge elevated for purposes of 
repair and throws a plank upon one lawfully upon the highway, the 
State is liable although he was a volunteer in asBisting in making the 
repaira. Spencer v. Slate. 114 

WEST lUIN STREET BRIDGE. 

DiemiBsal of claim for personal injuries received at West Main street 
bridge in Syracuse. Bri^lol v. State. 14 

Dismissal of claim for personal injuries received at West Main street 
bridge in Roohealer. Oilletle v. State. 20 



WHITHEY CREEK. 

The State must respond in damages where it negligently turns water 
upon the land of another which water without the intervention of the 
State would not find its way there naturally and thereby causes dam- 
age, but where the State turns water upon the land of another, which 
land was flooded and damaged previously from natural causes, the State 
is not liable where all of the damages were occasioned before the State's 
trespass, even though without legal right it mingles the surplus water 
from the canal with the flood water. If the State negligently turns 
water from a feeder upon the land of another where it mingles with 
flood waters from a creek and'the combined waters cause damages the 
State is not liable for all of the damages occasioned but only for such 
portion as it actually causes. Oslrander, J. N., v. Slate, 175 

Ostrander, Charles, v. State. 72 

Acer V. State. 72 

Post V. State. 72 

WILLARD STATE HOSPITAL. 

Martin, Thomas, adm., v. State 217 



{Total number of pages 350.] 
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